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COULD THE DOOR BE CLOSING ON THE NOTORIOUS “BEYOND  
AUTHORITY” EXCEPTION TO CRANMAN IMMUNITY IN ALABAMA?

George W. Royer, Jr. and David J. Canupp

I.  Introduction
Lawyers who regularly represent public entities, 

officials and employees in the State of Alabama will 
be familiar with the law of what this article will refer 
to as “public employee immunity.”  In Alabama, this 
doctrine is also known as “state-agent immunity” and 
“discretionary function immunity,” but most now refer 
to it as “Cranman immunity.”1 The varying appellations 
affixed to the public employee immunity doctrine in this 
State – which grant immunity to public employees sued 
in their individual capacity for actions taken in the line 
and scope of their employment – exist in large part due 
to fundamental disagreements about and the evolving 
nature of public employee immunity itself in Alabama.2  
In recent years, Justice Glenn Murdock has invited the 
Court to re-examine its public employee immunity 
jurisprudence, with an eye to correcting one aspect of 
the Supreme Court’s decision in Ex parte Cranman that 
he believes is being overly applied to the great detriment 
of public employees. 

Justice Murdock’s concerns about the manner in which 
public employee immunity is being applied centers on 
the so-called “beyond authority” exception recognized in 
Cranman.  Under that exception, a public employee who 
is otherwise entitled to immunity from suit loses that 
immunity in the event the employee is found to have 
acted “beyond his or her authority.”3  Plaintiffs’ lawyers 
have seized on this exception to the Cranman immunity 
formulation to argue – with great success, as it turns out 
– that any time a public employee acts contrary to rules, 
regulations, or detailed checklists, the employee has 
acted “beyond his or her authority” and is subject to suit 
in the same manner as any other individual.4 

Justice Murdock, however, has begun to question the 
correctness of this so-called exception to public employee 
immunity, arguing that its very presence in the case 
law often renders the immunity defense “‘an untenable 
tautology.’”5  As Justice Murdock sees the matter, 
the Supreme Court’s “interpretation of the ‘beyond 
authority’ exception inevitably collapses the immunity 
determination into the determination of whether the 
State employee has committed a tort or any other wrong 
actionable under state or federal law.”6  After several 

concurring opinions in which Justice Murdock wrote 
separately to underscore his doubts about the current 
framework, he finally found himself penning the majority 
opinion this past year in Kendrick v. City of Midfield.7  
While Justice Murdock’s comments in Kendrick were 
limited to the observation that the parties to that appeal 
had not asked “the Court to reevaluate its jurisprudence 
concerning the ‘beyond authority’ exception,” the mere 
fact that this statement ended up in the majority opinion 
can be seen as an indication that the Court may be 
inviting reconsideration of the matter.

If the entire Court is willing to reconsider the “beyond 
authority” exception, this certainly should be welcome 
news to members of the defense bar who handle these 
cases on a regular basis.  Reconsideration of the “beyond 
authority” exception would almost certainly expand the 
current public employee immunity protections. What 
is more, while immunity has always been an important 
tool in defending public employees, the defense has 
taken on new significance in the wake of several Supreme 
Court decisions which, read together, eliminate any 
arguments that individual employees benefit from state 
statutes establishing damages caps in claims against 
municipalities. 

The remainder of this article examines and evaluates 
the relative strength of Cranman immunity in the wake of 
these decisions by the Supreme Court exposing individual 
employees to large damages awards for conduct arising 
during the course of their employment. The fruits of 
this examination are clear: it is not a good time to be 
a public employee in the State of Alabama. There is a 
significant risk under current law that modestly-paid 
public employees – who have benefitted from some 
form of immunity protection at least since the Destafney 
v. University of Alabama decision8 – could now find 
themselves personally liable for unlimited damages 
awards for making simple mistakes in the course of their 
employment. What is worse, there is now a growing 
disincentive for municipalities and other governmental 
entities to create detailed rules, regulations, and standard 
operating procedures to give guidance to their employees, 
because the current law of immunity treats a violation of 
these standards as dispositive of the immunity question: 
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if a rule is broken, however innocently, the employee is 
not immune.

II.  Overview of the Status of Municipal 
Damages Caps in Alabama

Before burrowing into the minutiae of public employee 
immunity itself, it is important to set the stage by 
illustrating the stakes at play in the current debate over 
exceptions to that immunity.  In doing so, it should be 
noted that while the term “state agent” immunity is often 
still utilized, public employee immunity in the State 
of Alabama directly benefits employees of county and 
municipal governments and other governmental entities, 
including police officers.9  

There are two Alabama statutory caps on damages 
applicable to actions against municipalities and other 
local governmental entities. They are both in the amount 
of $100,000 (for a single person, $300,000 for multiple 
claimants) and are found in Ala. Code §§ 11-93-2 and 11-
47-190.  It was previously assumed by many defense 
lawyers that at least the statutory cap contained at § 
11-93-2 applied to individual employees of counties and 
municipalities.  This assumption was predicated upon a 
reading of the statute but also upon the Supreme Court’s 
decision in Smitherman v. Marshall County Comm’n, 
in which the Supreme Court upheld the damages cap as 
applied to official capacity claims against certain county 
employees.10 Defense lawyers likewise felt somewhat 
confident that the separate cap provided for at § 11-47-
190 applied to individual employees.  After all, the statute 
itself provides that no recovery may be had “against a 
municipality, and/or any officer or officers, or employee or 
employees, or agents thereof,” in excess of the limits set out 
in the statute, “the limits set out in the provisions of § 11-
93-2 notwithstanding.”11 

These understandings were of critical importance 
in successfully defending and settling personal injury 
litigation in the State of Alabama, if not to the operation 
of local government itself.  The caps, similar to those in 
other States, allowed many local governments the ability 
to self-insure, allowed others to easily obtain insurance 
on the open market, and were at least believed to assist 
in recruitment and retention of employees. However, in 
Suttles v. Roy, the Alabama Supreme Court held that an 
individual capacity claim alleged against a public officer 
or employee is not subject to the $100,000 statutory 
cap on damages contained in § 11-93-2 — even where 

the officer or employee is acting within the line and scope 
of his or her duties at the time of the occurrence of the 
matters at issue.12 After Roy, the Supreme Court decided 
two follow-on cases concerning whether the damages cap 
located within § 11-47-190 applied to individuals.

The Court first held in Morrow v. Caldwell that the 
damages cap found at § 11-47-190 does not apply to an 
individual claim against a municipal employee, at least 
where the claims fall within the “willful or wanton” 
exception to the doctrine of state-agent immunity that is 
discussed later in this article.13 Several months later, the 
Court held in Ala. Mun. Ins. Corp. v. Allen that “[t]he 
$100,000 statutory cap of § 11-47-190 does not apply 
when a peace officer, acting outside his employment, is 
sued in his individual capacity.”14

If there were initial questions as to how plaintiffs’ lawyers 
might change their litigation strategies in response to these 
decisions, those questions have clearly been answered now.  
It took the plaintiffs’ bar no time at all to realize that the 
damages caps are entirely irrelevant if they are permitted 
to simply focus their claims against individual employees – 
all of whom are, as a matter of practice and to some extent 
by statute, covered by the insurance policies purchased by 
local governments. And so, public employees in the State 
of Alabama have been under assault from the plaintiffs’ bar 
ever since the Alabama Supreme Court ruled in these three 
cases that the damages caps applicable to public entities 
are inapplicable to public employees. Lawyers defending 
public entities and employees have seen a surge of litigation 
against such employees – claims expressly intended to 
circumvent the damages caps.

In the face of this serious uptick in individual public 
employee claims, there is only one remaining defense, and 
that is the defense of immunity. 

III.  The Development of Public Employee 
Immunity in Alabama

Prior to the Supreme Court’s decision in Ex parte 
Cranman, the Alabama Supreme Court had touched on the 
topic of public employee immunity on several occasions, 
dating back to at least 1875.15  For the most part, the 
Court rejected or ignored the public employee immunity 
doctrine until Destafney v. University of Alabama.  In that 
case, while not applying the doctrine based upon the facts 
at bar, the Supreme Court sketched out a basis for and a 
loose formulation of it grounded in the Restatement (2d) 
of Torts, § 895D.16

Section 895D of the Restatement explained (and still 
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explains) public employee immunity in these terms: 

(1) �Except as provided in this Section a public officer is 
not immune from tort liability.

(2) �A public officer acting within the general scope of 
his authority is immune from tort liability for an 
act or omission involving the exercise of a judicial or 
legislative function.

(3) �A public officer acting within the general scope of 
his authority is not subject to tort liability for an 
administrative act or omission if

(a) �he is immune because engaged in the exercise of a 
discretionary function,

(b) �he is privileged and does not exceed or abuse the 
privilege, or

(c) �his conduct was not tortious because he was not 
negligent in the performance of his responsibility.17

The Court in Destafney opined that “[g]enerally 
speaking, our own case law development accords with the 
Restatement’s Comment to this Section,”18 which states 
that: 

The origin of the immunity of public officers and 
employees is found in that of the king (see § 895A, 
Comment a), which was extended to protect the 
servants who were carrying out his commands. The 
development of the parliamentary system in England 
gradually substituted the idea that, while the king 
himself could not be charged with wrongdoing, his 
ministers were personally responsible when they 
acted illegally. The rules on immunity from liability 
in tort that were finally worked out by the common 
law were essentially a compromise between these two 
positions.19

With this basic understanding of the general common 
law doctrine of discretionary function immunity, the 
Alabama Supreme Court in Destafney ushered in a new 
era in Alabama public employee litigation, even though 
the Court stated that under the facts before it, “no valid 
public policy will be served by immunizing from liability 
a public employee whose tortious conduct results in 
personal injury to another.”20 

In the nineteen years that passed following Destafney, 
the public employee immunity doctrine in Alabama was 
applied in numerous cases and often focused on whether 
the conduct at issue constituted the performance of 

“discretionary” tasks or “ministerial” functions.21  In 2000, 
unhappy with a series of what were regarded as inconsistent 
opinions and arguably confusing interpretations of the 
term “discretionary function,” a plurality of the Court 
set out to re-formulate public employee immunity in the 
State of Alabama.22

The Cranman plurality’s reformed statement of public 
employee immunity – which was adopted by the entire 
Court in Ex parte Butts23 – is as follows:  

A State agent shall be immune from civil liability in 
his or her personal capacity when the conduct made 
the basis of the claim against the agent is based upon 
the agent’s

(1) formulating plans, policies, or designs; or

(2) �exercising his or her judgment in the administration 
of a department or agency of government, including, 
but not limited to, examples such as:

(a) making administrative adjudications;

(b) allocating resources;

(c) negotiating contracts;

(d) �hiring, firing, transferring, assigning, or 
supervising personnel; or

(3)  discharging duties imposed on a department or agency 
by statute, rule, or regulation, insofar as the statute, rule, 
or regulation prescribes the manner for performing the 
duties and the State agent performs the duties in that 
manner; or

(4) exercising judgment in the enforcement of the 
criminal laws of the State, including, but not limited to, 
law-enforcement officers’ arresting or attempting to arrest 
persons; or

(5) exercising judgment in the discharge of duties imposed 
by statute, rule, or regulation in releasing prisoners, 
counseling or releasing persons of unsound mind, or 
educating students.

Notwithstanding anything to the contrary in the 
foregoing statement of the rule, a State agent shall not be 
immune from civil liability in his or her personal capacity

(1) when the Constitution or laws of the United States, or 
the Constitution of this State, or laws, rules, or regulations 
of this State enacted or promulgated for the purpose of 
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regulating the activities of a governmental agency require 
otherwise; or

(2) when the State agent acts willfully, maliciously, 
fraudulently, in bad faith, beyond his or her authority, or 
under a mistaken interpretation of the law.24

It is not entirely clear where the plurality obtained 
the majority of the language for this almost statutory 
proclamation.  Other than a portion of the opinion 
arguing that the Restatement test is unworkable,25 
the plurality opinion does not expressly attribute 
the language of its own restatement to any particular 
opinion or source, nor does it even explain the reasoning 
for the language chosen.  One thing is clear from the 
plurality’s opinion, however.  Unlike the Court in 
Destafney – which had gone to great lengths to contrast 
the constitutional immunity of the State under Art. I, § 
14 with the common law immunity of public employees 
– the plurality in Cranman felt compelled to source the 
public employee immunity in § 14 and the principle 
of separation of powers embedded in the Alabama 
Constitution of 1901.26

Whatever the wisdom of the plurality’s decision to 
draw its public immunity doctrine from the Alabama 
Constitution of 1901, a deep examination of the older 
§ 14 cases involving equitable suits against individual 
employees actually reveals the origin of the exceptions to 
immunity, including the “beyond authority” exception 
which is currently in Justice Murdock’s crosshairs.  The 
“beyond authority” exception – like the other exceptions 
– is not to be found in the express language of § 895D 
of the Restatement.  Nor does it have a perfectly direct 
analogue in the case law interpreting that Section, though 
there is some kinship to be found.  In fact, the “beyond 
authority” exception was evidently taken from early 
twentieth century decisions in which citizens had tried 
to work an end-run around the State’s constitutional 
immunity from suit by suing individual State officers in 
their official capacities.  In such cases, the Supreme Court 
developed a rule that the State’s § 14 immunity was not 
violated “when officers under a mistaken interpretation 
of the law acting in the name of the State commit acts not 
within their authority which are injurious to the rights 
of others.”27  Such language, of course, is very similar to 
that used by the plurality in Cranman to determine the 
totally separate question of whether employees should 
be personally liable for damages for actions taken in the 
course of their employment.

For example, in the 1961 case of St. Clair County v. 
Town of Riverside, the Supreme Court adjudicated a 
dispute between a town and the state highway director, 
against whom the Town sought an injunction prohibiting 
him from shutting down an existing highway.28  Deciding 
the question whether the Town could sue the Director in 
his official capacity seeking such equitable relief, the Court 
declared that “[i]njunctive action may be maintained 
against a state official, if the official is acting beyond the 
scope of his authority or acting illegally, in bad faith, or 
fraudulently.”29  The Court in St. Clair County relied 
upon an earlier and now-discredited decision in Finnel v. 
Pitts,30 and also went on to cite a section of the American 
Jurisprudence legal encyclopedia for the proposition that: 
“Nor does the immunity of the state from suit relieve 
an officer of the state from responsibility when he acts 
tortiously on the rights of an individual, or in excess or 
violation of his authority, even though he acts or assumes 
to act under the authority and pursuant to the directions 
of the state.”31

This statement, which constitutes nothing more 
than dicta in the context of the St. Clair County 
opinion, seems consistent with the Cranman plurality’s 
understanding of the law of public employee immunity.  
The problem, though, is that this statement from St. 
Clair County is essentially a declaration of the basic law 
of agency, as articulated in Finnell, and is not at all in 
accordance with the contemporary understanding of the 
law of immunity.32

As the Supreme Court later held in Taylor v. Shoemaker, 
“[t]he holding by a majority of this Court in Finnell v. 
Pitts [i.e., that an agent is not excused from personal 
liability for a tort which he commits for and in the name 
of his principal, whether the principal is liable to suit 
or not] should be read in light of later cases decided by 
this Court involving the immunity of public officers.”33 
According to the Court in Taylor, “[t]he law of this State 
[as of 1992 was] that there is immunity when the state 
officer or employee has not exceeded his or her authority, 
but has merely negligently performed a statutory duty 
while acting pursuant to statutory authority.”34

This statement of the law in Taylor is much more 
consistent with the contemporary understanding of an 
immunity defense, which applies only if the employee was 
performing his or her job functions within the parameters 
of his or her authority, but largely regardless of whether the 
employee acted negligently in performing those duties.  
This statement also closely resembles Comment g to § 
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895D of the Restatement (2d) of Torts.  That Comment 
provides as follows: 

An immunity protects an officer only to the extent 
that he is acting in the general scope of his official 
authority. When he goes entirely beyond it and does 
an act that is not permitted at all by that duty, he is not 
acting in his capacity as a public officer or employee 
and he has no more immunity than a private citizen. 
It is as if a police officer of one state makes an arrest in 
another state where he has no authority.35

In stark contrast to the Restatement understanding of 
the concept of “beyond authority,” which is akin to asking 
whether a judicial official loses absolute immunity by acting 
in the absence of all jurisdiction, the Alabama Supreme Court 
under Cranman has repeatedly held public employees liable 
for the precise sorts of mistakes in judgment that normally 
would be found to fall within the protection of immunity.  
In a very real sense, the Supreme Court has conflated the 
question of liability (i.e., was the employee negligent) with 
the question of immunity.

In analyzing the “beyond authority” exception, the 
Alabama Supreme Court does make an effort to distinguish 
between guidelines, on the one hand, and detailed rules and 
regulations, on the other.36  The failure to follow policies 
that constitute guidelines does not deprive a state actor 
of State-agent immunity because, ostensibly, following 
guidelines requires the exercise of discretion and judgment.37 
However, the Court regards a failure to follow detailed 
rules and regulations not simply as the standard of care for 
the underlying tort, but also as a waiver of the immunity 
protections normally afforded to public employees.38

IV.  Justice Murdock’s View

Beginning with his partial concurrence in Ex parte 
Coleman, Justice Murdock has been asking the Court to 
reconsider its understanding of the “beyond authority” 
exception.39  In Watson, Justice Murdock expressed the “fear 
that the manner in which this Court has begun to apply the 
‘beyond authority’ exception to State-agent immunity does 
not allow for the drawing on a principled basis of a line that 
prevents this exception (which increasingly is the subject 
of our State-agent-immunity cases) from becoming an 
exception that swallows the rule.”40  Turning his observations 
into a useful example, Justice Murdock wondered if merely 
violating a rule gives rise to tort liability and works a waiver 
of immunity: 

Would we not be obliged to say that an employee told 
by his or her supervisor always to refrain from any 
tortious conduct vis-à-vis third parties will be acting 
beyond the employee’s authority whenever he or she 
does otherwise? Indeed, a directive from a supervisor 
to this effect would not even be necessary because, in 
this sense, an employee never has the authority to act 
tortiously toward others.41

Justice Murdock’s concerns were presaged by former 
Justice Gorman Houston in 2002.  In Telfare v. City of 
Huntsville, Justice Houston dissented from an opinion in 
which the majority found that a defendant police officer 
was not entitled to Cranman immunity because he did not 
have probable cause to make the arrest.42  The majority 
had held that the officer was not acting within the scope of 
his discretionary authority because he had made the arrest 
without probable cause.43  Justice Houston expressed his 
view that this was contrary to how Cranman immunity was 
to be analyzed and that the entitlement to immunity should 
not be determined simply by whether the governmental 
actor had committed a tort:

If the doctrine of discretionary authority in a case 
involving an alleged illegal arrest is coextensive with, 
and determined by, the question of whether the 
officers effectuating the arrest had probable cause to 
arrest, then the issue of immunity would never come 
into play – the liability of the officer, and, thus, what 
immunity he enjoys, would simply be conclusively 
determined by whether the officer had committed a 
tort by arresting without probable cause.44

In later opinions, Justice Murdock has begun to turn 
to the law of qualified immunity as interpreted by the 
federal courts to convey his point.  Federal courts require, 
as a condition precedent to invoking a qualified immunity 
defense, that the public official establish that he or she 
“was acting within the scope of his discretionary authority 
when the allegedly wrongful acts occurred.”45 Just as the 
Restatement suggests, “[t]o determine whether an official 
was engaged in a discretionary function, [federal courts] 
consider whether the acts the official undertook are of a 
type that fell within the employee’s job responsibilities.”46

Once an answer is supplied to this important preliminary 
inquiry – which serves to ensure that the federal employee is 
not receiving immunity for purely personal endeavors – the 
federal courts do not then re-ask the very same question, 
but instead move on to determine whether the employee 
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litigation over rules and checklists in this time period has 
played some role in persuading the justices that the current 
immunity calculus is less than perfect.  Not only are the 
distinctions between policies and “checklists” somewhat 
arbitrary at times, the policy the Court is encouraging in 
continuing with this exception is one of deregulation: cities 
and other local government entities have surely by now 
received the message that the fewer the policies, the better 
chance of avoiding employee liability, and the better chance 
of obtaining peace officer immunity under Ala. Code § 6-5-
338(b).  

A decision to transform the “beyond authority” 
exception into the preliminary screening tool envisioned 
by § 895D of the Restatement and applied by the federal 
courts in the parallel context of qualified immunity 
would restore the ability of local governments to enact 
salutary rules and regulations that would lead to increased 
employee performance and safety, while also restoring the 
fundamental purpose of the immunity doctrine.  And, if 
Justice Murdock’s offer to consider increased application 
of the “bad faith” exception and a new “wanton” exception 
were to be accepted, litigation could be more focused on 
whether the employee intentionally violated the law, an 
appropriate basis for denying immunity.  

If any of this is to come to pass, however, it is up to us 
to get the issue before the Supreme Court.  It will take care 
and patience to find the right case to present the issue, but 
practitioners should be on the lookout for the right facts 
while Justice Murdock continues to sit on the bench. 
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acted as a reasonable federal employee would have under 
the circumstances.  Similarly, federal courts do not conclude 
that merely because an employee acted unconstitutionally 
the employee automatically acted outside the scope of his or 
her authority.47  Such an exercise would merely become “an 
untenable tautology” – i.e., it would equate underlying tort 
liability with immunity, meaning that the alleged immunity 
defense is purely illusory.

Taking this lead, Justice Murdock argues that the 
Supreme Court’s current interpretation of the “beyond 
authority” exception inevitably collapses the immunity 
determination into the very basic determination of whether 
the State employee has committed a tort or any other wrong 
actionable under state or federal law.48  Having resolved that 
question under the guise of resolving the immunity defense, 
the Court has simply wasted pages of an opinion on the 
false suggestion that immunity has been considered. 

It is critical to note that aligning Alabama’s public 
employee immunity exceptions with the Restatement and 
with federal law would not mean that citizens would be 
deprived of their ability to effectively contest adverse actions 
by public employees.  Indeed, at the federal level, qualified 
immunity has not proven to be a complete bar to liability – 
far from it.  And Justice Murdock has hinted he would be 
open to continuing with the other exceptions to immunity, 
namely for actions taken in bad faith; and he would perhaps 
be open to a new exception for wanton conduct.  

As he wrote in Ex parte Watson, “[i]n a given case, it may 
be that the employee has acted in bad faith in not following 
an applicable directive (and as a result falls within the bad-
faith exception to State-agent immunity) or perhaps has 
acted wantonly (though Alabama has not recognized an 
exception to State-agent immunity for wanton conduct).”49  
Such an understanding of the immunity rule would certainly 
bring Alabama law more in line with the federal common 
law of qualified immunity, under which federal government 
employees are exempt from liability unless their actions are 
“so obviously wrong, in light of preexisting law, that only 
a plainly incompetent official or one who was knowingly 
violating the law would have done such a thing.”50

V.  A Call to Action

It is not clear at the present time whether Justice 
Murdock’s view has garnered any support on the Supreme 
Court.  Certainly, the Supreme Court’s decision in 
Cranman was controversial at the time, but seventeen years 
have now passed.  Defense lawyers can hope that the endless 
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