Rel: 12/21/2012
Rel: 09/27/2013 as modified on denial of rehearing.

Notice: This opinion is subject to formal revision before publication in the advance
sheets of Southern Reporter. Readers are requested to notify the Reporter of Decisions,
Alabama Appellate Courts, 300 Dexter Avenue, Montgomery, Alabama 36104-3741 ((334) 229-
0649), of any typographical or other errors, in order that corrections may be made before
the opinion is printed in Southern Reporter.

SUPREME COURT OF ALABAMA

OCTOBER TERM, 2012-2013

1110439

Town of Gurley
v.

M & N Materials, Inc.

1110507

M & N Materials, Inc.
v.

Stan Simpson, individually and as mayor of the Town of
Gurley, and Town of Gurley

Appeals from Madison Circuit Court



1110439, 1110507
(Cv-05-731)
PARKER, Justice.

In case no. 1110439, the Town of Gurley ("the Town")
appeals the trial court's Jjudgment in favor of M & N
Materials, Inc. ("M & N"), on M & N's inverse-condemnation
claim against the Town. We reverse the trial court's judgment
and render a judgment for the Town. In case no. 1110507, M &
N cross-appeals the trial court's Jjudgment in favor of the
Town and Stan Simpson on other claims. We affirm.

I. Facts and Procedural History

This is not the first time these parties have been before

this Court. In Ex parte Simpson, 36 So. 3d 15 (Ala. 2009)

("Simpson I"), this Court considered petitions for the writ of
mandamus filed by the parties based on the same facts that
create the basis for the present appeals. We set forth the
following pertinent facts in Simpson I:

"M & N was formed in 2003. At that time, M & N
acquired 160 acres of mountain property to be used
as a rock quarry 1in an unincorporated area of
Madison County. By June 2004, it had purchased
approximately 109 additional acres in the
unincorporated area for use in connection with the
quarry. For convenience, we will refer to the 269

acres as 'the property.' The property was located
approximately one mile from the residence of Stan
Simpson.
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"In July 2003, more than a year before his
election as mayor of the Town, Simpson became the
chairperson of a group of residents of the Town
known as the Citizens for a Better Gurley ('the
CBG') . Between July 2003 and November 23, 2004, the
CBG actively opposed the operation of a rock quarry
on the M & N property. On July 17, 2003, the Town
council adopted Resolution no. 216, which stated, in
pertinent part:

"'WHEREAS, the Town Council of the
Town of Gurley has obtained information
from the Alabama Department of
Environmental Management that a corporation
by the name of M & N, Incorporated, has
applied for a permit to operate a rock
quarry near the corporate limits of the
Town of Gurley, and

"'"WHEREAS, the Town Council has
serious concerns regarding the effects such

a rock quarry would have on (1) air
quality, (2) damage from blasting to homes
and Dbusinesses, (3) large volumes of

traffic on Gurley Pike (the main service
road for Madison County Elementary School),
(4) damage to existing streets by heavy
trucks and (5) damage to the Town's water
storage tank located on Gurley Pike,

"'NOW, THEREFORE, be it resolved that
the Town of Gurley opposes the location of
a rock quarry near the corporate limits of
the Town.'

"Simpson spoke often at Town council meetings in
opposition to the quarry. Also, the CBG contacted
State Senator Lowell Barron and State Representative
Albert Hall to enlist their aid 1in opposing the
quarry. Simpson and Representative Hall collaborated
on House Bill 170, a bill that Representative Hall
introduced in the Alabama Legislature during the
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2004 legislative session. The bill, which became law
on February 26, 2004, see Act No. 2004-19, Ala. Acts
2004, authorized the Town to annex M & N's property
on the basis of a majority vote of the Town's
residents 1in a special annexation referendum.
According to Simpson, the purpose of the annexation
was to give the Town control over the use of the
property. The referendum was conducted on April 13,
2004, and the annexation proposal passed by 191
votes to 23 votes.

"On April 21, 2004, M & N applied to the Town
for a business license. The application was denied.
On May 4, 2004, the Town 1imposed 'an immediate
moratorium on the acceptance of applications for use
permits, Dbuilding permits, right-of-way permits,
zoning classification, variances, special exceptions
or business licenses relating to' the property.[']

"In approximately April 2004, Simpson began a
campaign for the office of mayor of Gurley. During
his campaign, he pledged to 'fight against the rock
quarry.' He was elected on August 24, 2004, and
assumed the duties of the office on October 4, 2004,
serving as, among other things, a voting member of
the Town council.

"Meanwhile, on July 12, 2004, M & N entered into
an agreement with Vulcan Lands, Inc. ('"Vulcan
Lands'), whereby Vulcan Lands acquired an option to
purchase the property for $3.75 million. The option
was to expire on November 15, 2004. Vulcan Lands
failed to exercise its option, according to M & N,

'The Town's moratorium on the acceptance of the
applications for use permits, building permits, right-of-way
permits, zoning classification, variances, special exceptions,
or business licenses relating to M & N's property was for 90
days and was to allow the Town time to conduct a study to
determine the best use for the land. At the expiration of 90
days, on August 3, 2004, the Town extended the moratorium for
an additional 90 days.
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because of M & N's failure to acquire a business
license from the Town. Nevertheless, on November 23,
2004, M & N sold the property to Vulcan Lands.

"On that day, M & N executed two documents
relating to the disposition of the property. One
document was a general warranty deed by which M & N
sold the property to Vulcan Lands for an undisclosed
amount. In an interrogatory answer, M & N stated:
'Vulcan backed out [of the option price] because of
no City of Gurley [business] license. This reason
[is the] sole reason [that was] quoted from

Vulcan ... as to why Vulcan would not close.' The
warranty deed contained no reservations of rights or
ownership.

"That same day, M & N entered into a royalty
agreement ('the agreement') with 'Vulcan
Construction Materials LP, a Delaware Limited
Partnership, by and through its Southern & Gulf
Coast Division' ('Vulcan Materials'). The agreement
provided, in pertinent part:

"'WHEREAS, contemporaneously with the
execution and delivery of this Agreement,
Vulcan [Materials] (or its affiliates) and
[M & N] are executing other agreements
whereby, among other understandings,
[Vulcan Lands] will acquire title to
approximately 269 acres of real property
near [the Town] in Madison County, Alabama,
heretofore owned by [M & N] ("the
Property");

"'WHEREAS, Vulcan [Materials] is
engaged in the Dbusiness of mining,
crushing, producing, distributing,

transporting, and marketing of crushed
stone products used in the construction
industry ("Quarrying Operations");
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"'WHEREAS, Vulcan [Materials] intends
to enter 1into a lease arrangement with
Vulcan [Lands] that will allow Vulcan
[Materials] to conduct Quarrying Operations
on the Property; and

"'WHEREAS, the parties desire to set
forth their understanding concerning
payment of royalties to [M & N] and other
terms related to the sale by Vulcan
[Materials] of crushed stone construction

aggregates ("Stone") recovered from the
Property.
"'NOW, THEREFORE, for and in

consideration of the mutual execution of
this Agreement and the covenants and
conditions contained herein, and other good
and valuable consideration, the receipt and
sufficiency of which is hereby
acknowledged, the parties hereto do agree
as follows....'

" (Emphasis added.)

"Under the agreement, Vulcan Materials was to
pay M & N 'earned royalties,' which were 'equivalent
to 5% of the Average Annual Sales Price ... of Stone
quarried, sold and removed from the Property (the
"Earned Royalty(ies)") during each Contract Year of
the Term.' The agreement provided for a 'minimum
royalty payment' in the following terms:

"'Tf the total of all Earned Royalties
payable by Vulcan [Materials] by the end of
a Contract Year is less than Fifty Thousand
Dollars ($50,000) (the "Minimum"), Vulcan
[Materials] shall pay [M & N] an additional
royalty payment equivalent to the
difference between the Earned Royalties
with respect to that Contract year and
$50,000, which amount 1s hereinafter
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referenced as the "Earned Royalty
Shortfall."'

"According to M & N, the consideration for the sale
of the property was actually $1 million, plus the
royalty payments and obligations due under the
agreement.

"The agreement also stated that Vulcan Materials
had 'no obligation to mine':

"M & N] acknowledges that Vulcan
[Materials] shall have the right, but not
the obligation, to conduct Quarrying
Operations on the Property ... during the
Term, it being agreed that the payment of
the EFEarned Rovalty Shortfall .. and
consideration paid by Vulcan [Materials] at
the time of conveyance of the Property is
made in lieu of any such obligation.'

" (Emphasis added.)

"Finally, the agreement provided that Vulcan
Materials would be 'relieved from the obligation to
make any payments to [M & N]' if prevented 'by

operation of law' from 'conducting Quarrying
Operations on the Property.' In particular, 1t
stated: 'Vulcan [Materials'] obligations to perform

shall be suspended during the period it is so
prevented from conducting Quarrying Operations.
Vulcan [Materials], in its sole discretion, shall
determine what action (if any) shall be undertaken
to litigate, oppose or otherwise challenge an event
constituting Operation of Law.' (Emphasis added.)
'Operation of law' included condemnation, the
exercise of the right of eminent domain, and zoning
or such other land-use restrictions. In that
connection, the agreement further provided:

"'In the event of a Taking of the
Property ..., [M & N] hereby assigns to
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Vulcan [Materials] its claim, interest, or
right (if any) 1n any award that may be
made in such proceeding. Further, [M & N]
agrees that Vulcan [Materials] shall have
the sole right and obligation to seek
compensation and retain damages caused by
the Taking.'

" (Emphasis added.)

"On January 18, 2005, Vulcan Materials applied
to the Town for a license to operate the business of
'Quarrying and Processing Construction Aggregates'
on the property. That same night, the Town council
adopted Ordinance no. 2004-284, which designated the
property as an agricultural zone. Simpson, as mayor,
subsequently sent Vulcan Materials a letter denying
the application, stating, in pertinent ©part:
'""Quarrying and Processing Construction Aggregates"
is not a wuse permitted under the Agricultural
[zoning] classification now applicable to the
property in question.' Simpson admits that he was
directly involved 1in the decision to deny the
license application of Vulcan Materials. As a
consequence of the denial of permission to operate
the rock quarry, Vulcan Materials has paid M & N no
royalties.

"Subsequently, M & N sued the Town and Simpson.
Also named as defendants in M & N's complaint were
(1) Vulcan Lands, (2) Vulcan Materials, and (3)
Vulcan Materials Company (hereinafter referred to
collectively as 'the Vulcan entities'). The
complaint alleged that at all times relevant to the
claims against him 'Simpson was acting 1in his
individual capacity and/or his representative
capacity on behalf of the Town.' The claims against
Simpson included interference with Dbusiness or
contractual relations and negligence and/or
wantonness and sought declaratory and/or injunctive
relief. The claims against the Town included inverse
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condemnation[?] and negligence[®’] and also sought
declaratory and/or injunctive relief.

"The Vulcan entities were named 'by virtue of
the provisions of Ala. Code § 6-6-227 (1975), which
requires that all persons shall be made parties who
have or claim any interest which would be affected
by the declaration.' The Vulcan entities have filed
a 'motion to be excused from participation at
trial.' In that motion, they 'agree[d] to be bound
by any Jjudgment entered with regard to [M & N's]
declaratory judgment claim.'

"Simpson and the Town each moved for a summary
Jjudgment. Simpson argued, among other things, that

°M & N initially brought its inverse-condemnation claim
under both the Fifth Amendment to the United States
Constitution and the Alabama Constitution. Based on M & N's
reliance upon the Fifth Amendment the Town removed the case to
the United States District Court for the Northern District of
Alabama based wupon federal-question Jurisdiction. In
response, M & N voluntarily dismissed its Fifth Amendment
claim and filed an amended complaint in the trial court making
no reference to the Fifth Amendment. Instead, M & N alleged
that the Town's actions wviolated Art. I, §& 23, Ala. Const.
1901, Art. XII, § 235, Ala. Const. 1901, and § 18-1A-1 et
seq., Ala. Code 1975.

30n November 27, 2006, the Town filed a motion to dismiss
several of M & N's claims against the Town. The Town argued
that the following claims of M & N's against the Town were due
to be dismissed: the wrongful-interference-with-contractual-
or-business-relations claim; all wantonness claims; and the
negligent hiring, retention, and supervision claim. M & N
filed a response.

On March 16, 2007, the trial court granted the Town's
motion to dismiss 1in part, thereby dismissing M & N's
following claims against the Town: wrongful interference with
contractual or business relations; negligent hiring,
retention, and supervision; and all wantonness claims.

9
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he was entitled to absolute immunity for any actions
he took relating to the property, either before or
after he became mayor. The Town challenged M & N's
standing to bring the action. The Town also adopted
Simpson's summary-judgment motion and brief in
support of the motion. In opposition to the motions,
M & N presented, among other things, evidence
indicating that Simpson had, many years ago, pleaded
guilty to two misdemeanor criminal charges in
Tennessee. On April 16, 2009, the trial court denied
the motions.

"Simpson filed his petition on May 8, 2009, in
case no. 1080981; the Town filed its petition on May
11, 2009, 1in case no. 1081027. Both petitions
challenge M & N's standing to prosecute the
underlying action. Also, the Town's petition asserts
the defense of absolute immunity against the claim
based on Simpson's alleged negligence. Similarly,
Simpson's petition asserts the defense of absolute
immunity against the claims alleging against him
interference with business or contractual relations
and negligence and/or wantonness. Each petition
seeks a writ of mandamus (1) directing the trial
court to vacate its order of April 16, 2009, denying
Simpson's and the Town's summary-judgment motions,
and (2) ordering it to enter a judgment in favor of
the movant."

Simpson I, 36 So. 3d at 19-22.

We concluded in Simpson I that M & N had standing to sue
the Town and Simpson based on events that had occurred both
before and after the sale of the 269 acres owned by M & N
("the property") to Vulcan Lands. In determining that M & N
had standing to sue the Town and Simpson based on pre-sale and

post-sale events, we also noted that M & N may not be the real

10
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party 1in interest pursuant to Rule 17, Ala. R. Civ.

However,

P.

4

we refused to make a determination on that issue

because neither the Town nor Simpson had raised that argument.

Simpson I, 36 So. 3d at 25.

Concerning the issue of immunity, we concluded that

"the Noerr-Pennington doctrine[’] affords Simpson
absolute immunity for his pre-election conduct
opposing the rock quarry. Also, Simpson is entitled
to absolute legislative immunity for his

certain circumstances, 1s set forth 1in EFEastern Railroad

‘Rule 17 provides, 1in pertinent part:

"(a) Real Party in Interest. Every action shall
be prosecuted in the name of the real party in
interest. An executor, administrator, guardian,
bailee, trustee of an express trust, a party with
whom or in whose name a contract has been made for
the benefit of another, or a party authorized by
statute may sue in that person's own name without
joining the party for whose benefit the action is
brought. No action shall be dismissed on the ground
that it is not prosecuted in the name of the real
party in interest until a reasonable time has been
allowed after objection for ratification of
commencement of the action by, or Jjoinder or
substitution of, the real party 1in interest; and
such ratification, joinder, or substitution shall
have the same effect as i1f the action had been
commenced in the name of the real party in
interest."

°As explained in Simpson I, the Noerr-Pennington doctrine,
under which private citizens are afforded immunity under

Presidents Conference v. Noerr Motor Freight, Inc., 365 U.S.

127
657

(1961), and United Mine Workers v. Pennington, 381 U.S.

(1965) .

11
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post-election participation in the passage of zoning

Ordinance no. 2004-284. As to these immunity bases

for the entry of a summary judgment, the petitions

of Simpson and the Town are granted and writs are

issued.

"Simpson is not, however, entitled to
legislative immunity for his role in denying Vulcan
Materials' application for a business license. To
[the] extent the petitions of Simpson and the Town
assert legislative immunity as the basis for the
entry of a summary Jjudgment against M & N on its
claim arising out of the denial of Vulcan Materials'
license application, the petitions are denied."

Simpson I, 36 So. 3d at 31.

Following Simpson I, the Town and Simpson sought to amend
their answers to assert the affirmative defense that M & N was
not the real party in interest under Rule 17. M & N filed a
motion to strike the Town's and Simpson's amended answers; M
& N argued that the Town and Simpson had waived the
affirmative defense of real party in interest based on the
fact that the case had been pending for over four years before
the Town and Simpson sought to raise the defense. On February
3, 2010, following a hearing, the trial court granted the
Town's and Simpson's motions for leave to amend their answers;

the trial court entered 1its Jjudgment "[a]fter review of

[Simpson I], a review of all relevant and applicable law, the

12
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file and the record in its entirety, and having considered the
arguments and representations made by counsel."

The case proceeded to a jury trial beginning on February
14, 2011. The Town and Simpson filed motions for a judgment
as a matter of law ("JML") pursuant to Rule 50, Ala. R. Civ.
P., at the close of M & N's evidence. The Town argued, among
other things, that Art. I, § 23, Ala. Const. 1901, did not
apply and that M & N could not maintain 1its inverse-
condemnation claim based on the administrative and regulatory
actions taken by the Town because such a regulatory "takings"
claim is unsustainable under § 235, Ala. Const. 1901. The
Town and Simpson renewed their motions for a JML at the close
of all the evidence. The trial court granted the Town's
renewed motion for a JML in part and Simpson's motion for a
JML in part; the trial court submitted to the jury M & N's
inverse-condemnation claim based upon § 235, Ala. Const. 1901,
against the Town and M & N's wrongful-interference-with-
contractual-or-business-relations «c¢claim against Simpson.
Before the matter was submitted to the jury, however, the

parties and the trial court discussed whether M & N's inverse-

13
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condemnation claim was maintainable under § 235. The Town's
counsel entered the following objection:
"And the Town of Gurley objects to any jury charges

relating to inverse condemnation, the recovery, the
damages, any Jury charge related to 1inverse

condemnation. Because, as the Court correctly
states, we don't think that [§] 235 or the State of
Alabama -- law of Alabama recognizes a regulatory

taking, which is what [M & N] has contended that
they are making in this case.

"Any regulatory taking is called for under the

U.S. Constitution, [but M & N has] dismissed any

claims related to the Fifth Amendment and Fourteenth

Amendment of the U.S. Constitution.

"There has been no physical taking or injury to

the property as defined under Alabama law that would

allow an inverse condemnation claim to go to the

Jury."

The Town also reasserted its objection to the trial court's
inverse-condemnation Jjury charge after the Jjury had been
charged.

On February 22, 2011, the Jjury returned a verdict 1in
favor of M & N and against the Town on M & N's inverse-
condemnation claim; the jury awarded M & N damages 1in the
amount of $2,750,000, plus 6% interest. The Jury also
returned a verdict in favor of Simpson and against M & N on M

& N's claim of wrongful interference with contractual or

business relations against Simpson.

14
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On August 5, 2011, the trial court entered a judgment on
the jury's verdict; the trial court amended its judgment on
August 11, 2011. The trial court's amended judgment provides,
in pertinent part:

"On February 14, 2011, the trial of the
afore-referenced cause commenced. Prior to the
commencement of said trial, the parties consented to
permit this Court to hear and decide the issue of
litigation expenses due to [M & N] in the event [M
& N] prevailed on its inverse condemnation claim. On
February 22, 2011, the jury found in [M & N's] favor
on the 1inverse condemnation <claim and assessed
damages against the [Town] in the amount of
$2,750,000.00, plus 6% interest.

"Subsequent thereto, a hearing was held on [M &
N's] claim for litigation expenses. Having carefully
reviewed all briefs, supplements thereto and all
caselaw cited by the parties, relevant or otherwise,
this Court hereby awards [M & N] litigation expenses
in the amount of $1,200,169.20 (consisting of
$1,158,969.00 for attorneys' fees and $41,200.26
[sic] for expenses).

"Therefore, it is ORDERED, ADJUDGED and DECREED
by the Court as follows:

"l. The verdict of the jury having been made in
open court, Jjudgment be and is hereby entered in
favor of the plaintiff, M & N Materials, Inc., and
against the defendant, The Town of Gurley, Alabama,
in the amount of $2,750,000.00, plus 6% interest
beginning April 14, 2005, in the amount of
$966,493.15 totaling $3,716,493.15 and the court
costs associated with these proceedings, for which
execution may issue.

15
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"2. The plaintiff, M & N Materials, Inc., 1is
hereby awarded litigation expenses in the amount of
$1,200,169.20, for which execution may issue.

"3. The verdict of the jury having been made in
open court, Jjudgment be and is hereby entered in
favor of the defendant, Mayor Stan Simpson, as to
all claims against him.

"4, The claims for declaratory relief are hereby
dismissed without prejudice in view of the verdict."

(Capitalization in original.) The trial court did not rule on
M & N's request for injunctive relief.

On August 19, 2011, the Town filed a renewed motion for
a JML pursuant to Rule 50(b), Ala. R. Civ. P. In that same
motion, the Town requested alternative postjudgment relief
pursuant to Rule 59(e), Ala. R. Civ. P. On November 17, 2011,
pursuant to Rule 59.1, Ala. R. Civ. P., the parties consented
to extend the 90-day period for =ruling on the Town's
postjudgment motion, and the trial court entered an order
retaining Jjurisdiction to rule on the Town's postjudgment
motion until December 19, 2011. On December 13, 2011, the
trial court denied the Town's postjudgment motion. The Town
appealed. On January 24, 2012, M & N filed a cross-appeal,

naming the Town and Simpson as appellees.

16
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On February 13, 2012, upon motion of the parties, this
Court entered an order in both the appeal and the cross-appeal
stating that the trial court's order appealed from was not a
final judgment in that it failed to dispose of the claim for
injunctive relief. As a result, we remanded the case to the
trial court for it "to enter a ruling on the claim for
injunctive relief." On February 15, 2012, the trial court
entered an order, as follows:

"On February 13, 2012, the Supreme Court of
Alabama remanded this matter to allow this Court an
opportunity to dispose of M & N Materials, Inc.'s
("M & N') claim for injunctive relief or otherwise
make the judgment on the Jjury's wverdict final. A
hearing on this matter was held on February 15,
2012. It is hereby ORDERED, ADJUDGED and DECREED by
the Court that in light of the jury's verdict, M &
N's claims for injunctive relief are Thereby
dismissed without prejudice. In 1light of the
dismissal of the declaratory and injunctive relief,
it is further ordered that Vulcan Materials Company,
Vulcan Construction Materials, L.P., and Vulcan
Lands, Inc. are hereby dismissed without prejudice
as parties to this action."

(Capitalization in original.)

II. Standard of Review

Different standards of review apply in our determination
of the claims before us. In addressing the Town's appeal,

which challenges the trial court's denial of its motion for a

17
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JML on the inverse-condemnation claim, we apply the following
standard of review:

"In American National Fire Insurance Co. V.
Hughes, 624 So. 2d 1362 (Ala. 1993), this Court set
out the standard that applies to the appellate
review of a trial court's ruling on a motion for a
JML:

"'The standard of review applicable to
a ruling on a motion for JNOV [now referred
to as a renewed motion for a JML] 1is
identical to the standard used by the trial
court in granting or denying a motion for
directed verdict [now referred to as a
motion for a JML]. Thus, in reviewing the
trial court's ruling on the motion, we
review the evidence 1in a light most
favorable to the nonmovant, and we
determine whether the party with the burden
of proof has produced sufficient evidence
to require a jury determination.'

"624 So. 2d at 1366 (citations omitted). Further, in
Cessna Aircraft Co. wv. Trzcinski, 682 So. 2d 17
(Ala. 19%906), this Court held:

"'The motion for a J.N.O.V. [now
referred to as a renewed motion for a JML]
is a procedural device used to challenge
the sufficiency of the evidence to support
the jury's verdict. See, Rule 50(b), [Ala.]
R. Civ. P.; Luker v. City of Brantley, 520
So. 2d 517 (Ala. 1987). Ordinarily, the
denial of a directed verdict [now referred
to as a JML] or a J.N.O.V. 1s proper where
the nonmoving party has produced
substantial evidence to support each
element of his claim. However, if punitive
damages are at issue 1in a motion for a
directed verdict or a J.N.O.V., then the

18
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"clear and convincing" standard applies.
Senn v. Alabama Gas Corp., 619 So. 2d 1320
(Ala. 1993)."

"682 So. 2d at 19 (footnote omitted). '[S]ubstantial
evidence is evidence of such weight and quality that
fair-minded persons 1in the exercise of 1impartial
Jjudgment can reasonably infer the existence of the
fact sought to be proved.' West v. Founders Life
Assurance Co., 547 So. 2d 870, 871 (Ala. 1989). See
§ 12-21-12(d), Ala. Code 1975."

Cheshire v. Putman, 54 So. 3d 336, 340 (Ala. 2010).

In its cross-appeal, M & N argues that the trial court
erred by granting the Town's and Simpson's motions for a JML
as to certain claims and by granting the Town's motion to
dismiss certain of M & N's claims against it, see supra note
3. Concerning M & N's arguments that the trial court erred by
granting the Town's and Simpson's motions for a JML, we apply
the standard of review set forth above. Concerning M & N's
argument that the trial court's judgment granting in part the
Town's motion to dismiss, we apply the following standard of
review:

"'On appeal, a dismissal is not entitled to a
presumption of correctness. The appropriate standard

of review under Rule 12 (b) (6) [, Ala. R. Civ. P.], is

whether, when the allegations of the complaint are

viewed most strongly 1in the pleader's favor, it
appears that the pleader could prove any set of

circumstances that would entitle [him] to relief. In
making this determination, this Court does not

19
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consider whether the plaintiff will wultimately
prevail, but only whether [he] may possibly prevail.
We note that a Rule 12(b) (6) dismissal 1is proper
only when it appears beyond doubt that the plaintiff
can prove no set of facts in support of the claim
that would entitle the plaintiff to relief.'"

C.B. v. Bobo, 659 So. 2d 98, 104 (Ala. 1995) (quoting Nance v.

Matthews, 622 So. 2d 297, 299 (Ala. 1993)).

IIT. Discussion

A. Case No. 1110439

First, the Town argues that M & N's inverse-condemnation
claim, based upon administrative and/or regulatory actions
taken by the Town, 1is not maintainable under § 235, Ala.
Const. 1901, because, it says, Alabama does not recognize as
compensable a regulatory "taking." M & N does not dispute
that its inverse-condemnation claim is based upon the Town's
administrative and/or regulatory actions and argues that its
claim 1s maintainable under § 235.

Section 235, entitled "Taking of property for public use
by municipal and other corporations," provides, in pertinent
part:

"Municipal and other corporations and
individuals invested with the privilege of taking
property for public use, shall make just

compensation, to be ascertained as may be provided
by law, for the property taken, injured, or

20
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destroyed by the construction or enlargement of its

works, highways, or improvements, which compensation

shall Dbe paid before such taking, injury, or
destruction."

The parties have not directed this Court's attention to
any precedent in which an inverse-condemnation claim based
upon a regulatory "taking" by a municipal corporation was
brought invoking § 235. The Town argues that, under the plain

language of § 235 -- that the property must be "taken,

injured, or destroyed by the construction or enlargement of

its works, highways, or improvements ..." (emphasis added) --

an inverse-condemnation claim based upon a municipal
corporation's regulatory "taking" of property is not
sustainable. The Town argues that under § 235 there are
essentially two requirements that must be met in order to
maintain an inverse-condemnation claim: The party alleging
that 1ts property has Dbeen taken pursuant to inverse
condemnation must prove, first, that the property has been
"taken, injured, or destroyed" and, second, that the property

has been physically disturbed.

The Town directs our attention to Thompson v. City of

Mobile, 240 Ala. 523, 199 So. 862 (1941), among other

authorities, 1in support of its argument that an actual

21
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physical disturbance or invasion of the property must occur in
order to support an inverse-condemnation claim under § 235.
This Court stated in Thompson:

"In our recent case of Alabama Power Company v.
City of Guntersville, 235 Ala. 136, 177 So. 332,
339, 114 A.L.R. 181 [(1937)], after a full review of
many authorities as to what constituted a taking,
injuring or destroying of property within the
meaning of the constitutional provisions which
require that Jjust compensation shall be first made
to the owner for such taking, injuring or
destroying, we adopted the following rule of
liability, viz: '"That just compensation must be made
by municipal corporations and other corporations and
individuals invested with the privilege of taking
property for public use, when, by the construction
or enlargement of "its" works, highways, or
improvement, there will be occasioned some direct
physical disturbance of a right, either public or
private, which the owner enjoys in connection with
his property, and which gives it an additional
value, and that by reason of such disturbance he has
sustained some special damage with respect to his
property in excess of that sustained by the general
public.'"

240 Ala. at 527, 199 So. at 865 (final emphasis added). See

also Jefferson Cnty. v. Southern Natural Gas Co., 621 So. 2d

1282, 1286-87 (Ala. 1993) (holding that a jury may resolve a
§ 235 claim only "where there is evidence of some direct

physical injury to the property"); City of Tuscaloosa V.

Patterson, 534 So. 2d 283, 285-86 (Ala. 1988) (noting that, in

a claim brought pursuant to § 235, there must be proof that a
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government project "causes a direct physical disturbance of a
right, either public or private, that the property owner

enjoys in connection with his property"); and Alabama Power

Co. v. City of Guntersville, 235 Ala. 136, 143, 177 So. 332,

339 (1937) ("We think the proper rule ... 1is, that Jjust
compensation must be made by municipal corporations and other
corporations and individuals invested with the privilege of
taking property for public use, when, by the construction or
enlargement of 'its' works, highways, or improvement, there
will be occasioned some direct physical disturbance of a
right, either public or private, which the owner enjoys in
connection with his property ....").

We find the Town's argument persuasive. As this Court

stated in Jefferson County v. Weissman, 69 So. 3d 827, 834

(Ala. 2011): "We are cognizant that the 1long-settled and
fundamental rule binding this Court in construing provisions
of the constitution is adherence to the plain meaning of the
text." Within the plain meaning of its text, § 235 does not
make compensable regulatory "takings" by an entity or person
vested with the privilege of taking property for public use.

As set forth in our Ilong-standing precedent, the taking,
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injury, or destruction of property must be through a physical
invasion or disturbance of the property, specifically "by the
construction or enlargement of [a municipal or other
corporations'] works, highways, or improvements," not merely
through administrative or regulatory acts.

M & N encourages us to look to federal caselaw concerning
regulatory "takings" under the final clause of the Fifth
Amendment to the United States Constitution, often referred to
as the "Just Compensation Clause," in interpreting § 235.
However, the language used in the Just Compensation Clause is
not similar to the language in § 235. The Just Compensation
Clause provides that "private property [shall not] be taken
for public use without just compensation.” Therefore, the
precedent interpreting the Just Compensation Clause does not
aid our interpretation of the substantially different § 235.

We also note that M & N could have asserted its inverse-
condemnation claim, which is based upon the administrative and
regulatory actions of the Town, pursuant to the Just

Compensation Clause. See Tahoe-Sierra Pres. Council, Inc. V.

Tahoe Reg'l Planning Agency, 535 U.S. 302, 306 n.l1 (2002)

("[The Just Compensation Clause] applies to the States as well
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as the Federal Government. Chicago, B. & Q.R. Co. v. Chicago,

loe6 U.S. 226, 239 (1897); Webb's Fabulous Pharmacies, Inc. Vv.

Beckwith, 449 U.S. 155, 160 (1980)."). M & N initially
asserted its claim as a federal constitutional claim, but it
later voluntarily dismissed that claim in order to keep this
case 1n the state trial court. M & N, as master of its
complaint, chose to forgo, for strategical purposes, any
relief it may have been entitled to under the federal
Constitution.

Based on our holding that § 235 does not support M & N's
inverse-condemnation claim asserting a regulatory taking by
the Town, we reverse the trial court's judgment in favor of M
& N on its inverse-condemnation claim and render a judgment in
favor of the Town. Our conclusion pretermits the other issues
raised by the Town in case no. 1110439.

B. Case No. 1110507

First, M & N argues that the trial court's judgment
granting in part the Town's motion for a JML and thereby
dismissing M & N's § 23, Ala. Const. 1901, claim was in error.

The trial court determined that, pursuant to Willis wv.
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University of North Alabama, 826 So. 2d 118 (Ala. 2002), § 23

was not applicable to the Town's actions.
Section 23, entitled "Eminent domain," provides:

"That the exercise of the right of eminent
domain shall never be abridged nor so construed as
to prevent the legislature from taking the property
and franchises of 1incorporated companies, and
subjecting them to public use in the same manner in
which the property and franchises of individuals are
taken and subjected; but private property shall not
be taken for, or applied to public use, unless just
compensation be first made therefor; nor shall
private property be taken for private use, or for
the wuse of corporations, other than municipal,
without the consent of the owner; provided, however,
the legislature may by law secure to persons or
corporations the right of way over the 1lands of
other persons or corporations, and by general laws
provide for and regulate the exercise by persons and
corporations of the rights herein reserved; but just
compensation shall, in all cases, be first made to
the owner; and, provided, that the right of eminent
domain shall not Dbe so construed as to allow
taxation or forced subscription for the benefit of
railroads or any other kind of corporations, other
than municipal, or for the benefit of any individual
or association."®

We note that the plain language of § 23 prevents the
State, not municipalities, from taking property without just
compensation. See Art. I, § 36, Ala. Const. 1901 ("[W]e
declare that everything in this Declaration of Rights 1is
excepted out of the general powers of government, and shall
forever remain inviolate.") (emphasis added). In this case,
the legislature enacted Act No. 2004-19, which annexed the at-
issue property. Therefore, § 23 is applicable because of the
legislature's involvement with the Town's annexation of the
at-issue property.

[substituted p. 26]
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this Court set forth the following concerning the

power of eminent domain and 1ts limitations 1in Gober v.

Stubbs,

682 So. 2d 430, 433-34 (Ala. 1996):

"The power of eminent domain does not originate

in Article I, § 23. Instead, it is a power inherent
in every sovereign state. Section 23 merely places
certain limits on the exercise of the power of
eminent domain. This Court stated 1in Steele v.
County Commissioners, 83 Ala. 304, 305, 3 So. 761,

762

"In

(1887) :

"'The right of eminent domain
antedates constitutions, and is an incident
of sovereignty, inherent in, and belonging
to every sovereign State. The only
qualification of the [inherent] right is,
that the use for which private property may
be taken shall be public.... The
constitution [of our State] did not assume
to confer the power of eminent domain, but,
recognizing its existence, [further]
limited its exercise by requiring that just
compensation shall be made.'

order for an exercise of eminent domain to be

valid under § 23, two requirements must be met. See
Johnston v. Alabama Public Service Commission, 287

Ala

417, 419, 252 So. 2d 75, 76 (1971). First, the

property must be taken for a public use and, with

one

exception inapplicable here, it cannot be taken

for the private use of individuals or corporations.
This first restriction is no more than a restatement
of a requirement 1inherent 1in a sovereign's very
right to exercise eminent domain. See Steele, 83
Ala. at 305, 3 So. at 762. Second, 'just
compensation [must be paid] for any private property
taken.' Johnston, 287 Ala. at 419, 252 So. 2d at
76."

[substituted p. 27]
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(Footnotes omitted.)

In Willis, a property owner owned property across the
street from a parking lot owned by the University of North
Alabama ("UNA"). UNA built a multilevel parking deck on its
parking lot; it was assumed that the construction of the
parking deck reduced the wvalue of the property owner's
property. As a result, the property owner "filed an inverse-
condemnation action against UNA, based on the allegation that
UNA 'took' his property without 'Jjust compensation,' in
violation of § 23 ...." 826 So. 2d at 119. This Court held
that even though the property owner's property was injured,
"since no portion of Willis's property was 'taken,' or applied
to public use by UNA, UNA was not required to compensate
Willis under § 23." 826 So. 2d at 121. Also significant to
the holding in Willis was the overruling of certain holdings

in Foreman v. State, 676 So. 2d 303 (Ala. 1995), as follows:

"Foreman v. State, 676 So. 2d 303 (Ala. 1995),
involved an inverse-condemnation action in which
compensation was sought under § 23 of the
Constitution of Alabama of 1901. In Foreman, this

Court held that in '""inverse condemnation actions,
a governmental authority need only occupy or injure
the property in question.”"' 676 So. 2d at 305
(quoting Jefferson County v. Southern Natural Gas
Co., 621 So. 2d 1282, 1287 (Ala. 1993)) (emphasis

added in Foreman) . However, in Jefferson County, the

[substituted p. 28]
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Court was applying S 235 of the Alabama
Constitution, not § 23. As we have already noted, §
235 does not apply to the State. Finnell v. Pitts,
222 Ala. 290, 132 So. 2 (1930). To the extent that
Foreman (and Barber wv. State, 703 So. 2d 314 (Ala.
1997), which relied on Foreman), held that under §
23 '""a governmental authority need only occupy or
injure the property in question,"' those holdings
are incorrect and are hereby overruled."

Therefore, it is clear, under the plain language of § 23
and under Willis, that the trial court properly held that § 23
does not apply in this case. It is undisputed that there was
not an actual taking 1in this case and that M & N has
complained only of administrative and/or regulatory actions
taken by the Town. Willis makes clear that § 23 applies when

a physical taking of the property in question has occurred.’

"The dissent discusses Alabama Department of
Transportation v. Land Energy, Ltd., 886 So. 2d 787 (Ala.
2004), which was based upon the "law of the case" doctrine,
not upon an interpretation by this Court of § 23 allowing for
the recovery of a regulatory "taking." See, e.g., 1id. at 796
("Under the governing 'law of the case,' ...), 802 ("Given the
particular procedural and evidentiary posture of this case,
and given the 'law of the case' established by the Jjury
instructions, we conclude that the jury was entitled to find
that LE possessed an identifiable property-use interest before
the condemnation. In that regard, one feature of the law of
the case, binding on the jury, was the instruction that if it
found to its reasonable satisfaction that ADOT [the Alabama
Department of Transportation] 'by acquiring the surface above
the mineral estate of [LE] improperly foreclosed the
possibility that [LE] could recover its minerals,' it would be
the duty of the Jjury to determine damages"), and 803
("Although there was testimony offered by ADOT contrary to

[substituted p. 29]



1110439, 1110507
In the present case, M & N does not allege that there was a
physical taking of the property in question. We affirm the
trial court's judgment granting the Town's motion for a JML as
toM & N's § 23 claim.®

Next, M & N argues that the trial court "erred 1in
granting judgment as a matter of law on M & N's negligence
claims." Although M & N cites general authority setting forth
the elements of a negligence claim, M & N cites no authority
establishing that the Town or Simpson owed M & N a duty.
Instead, without citing any authority, M & N generally alleges
that the Town and its employees

"had a duty to ensure that its mayor was qualified

to hold office ... and to properly process and issue

a business 1license to M & N and to Vulcan, to

prevent the adoption of arbitrary and capricious

moratoria targeting the property, to properly assign
zoning to the property (including overseeing a

some of the testimony recited above, under the applicable
standard of review we must construe the record in favor of LE
and look to see only if there is substantial evidence in the
record supporting the jury's finding that a taking, as defined
by the jury instructions, occurred.") (some emphasis added).

®!We note that M & N also cites Blankenship v. City of
Decatur, 269 Ala. 670, 115 So. 2d 459 (1959), and Opinion of
the Justices No. 119, 254 Ala. 343, 48 So. 2d 757 (1950), in
support of its argument regarding § 23. However, those cases
are distinguishable in that both of those cases involved a
physical taking of property, unlike the present case.

[substituted p. 30]
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proper land use study), and to properly apply its
existing zoning ordinances."

Then, without citing any facts, M & N generally alleges that
the Town "breached those duties, which proximately caused
damages to M & N." M & N also generally argues, without
citing any facts, that it "presented substantial evidence from
which the jury could have determined that [the Town] acted
negligently...."

As set forth in our standard-of-review section above, a
motion for a JML is properly denied when the nonmoving party
has produced substantial evidence to support each element of
the party's claim. See Cheshire, supra. M & N, the nonmoving
party below and the cross-appellant here, has the burden of
demonstrating that it produced substantial evidence to support
every element of its negligence claims. M & N has failed to
cite any authority to support its assertion that the Town owed
M & N a duty and has failed to indicate which facts in the
record constitute substantial evidence supporting the elements
of its negligence claims. This Court held as follows in

University of South Alabama v. Progressive Insurance Co., 904

So. 2d 1242, 1247-48 (Ala. 2004):

[substituted p. 31]
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"Rule 28 (a) (10), Ala. R. App. P., requires that
arguments in an appellant's (or cross-appellant's)
brief contain 'citations to the cases, statutes,
other authorities, and parts of the record relied
on.' The effect of a failure to comply with Rule
28 (a) (10) is well established:

"'Tt is settled that a failure to comply
with the requirements of Rule 28 (a) ([10])
requiring citation of authority for
arguments provides the Court with a basis
for disregarding those arguments:

"'""When an appellant fails to
cite any authority for an
argument on a particular issue,
this Court may affirm the
Jjudgment as to that issue, for it
is neither this Court's duty nor
its function to perform an
appellant's legal research. Rule
28 (a) ([107]) ; Spradlin V.
Birmingham Airport Authority, 613
So. 2d 347 (Ala. 1993)."

"'"City of Birmingham v. Business Realty
Inv. Co., 722 So. 2d 747, 752 (Ala. 1998).
See also Mclemore v. Fleming, 604 So. 2d
353 (Ala. 1992); Stover wv. Alabama Farm
Bureau Ins. Co., 467 So. 2d 251 (Ala.
1985); and Ex parte Riley, 464 So. 2d 92
(Ala. 1985)."

"Ex parte Showers, 812 So. 2d 277, 281 (Ala. 2001).
'[W]e cannot create legal arguments for a party
based on undelineated general propositions
unsupported by authority or argument.' Spradlin v.
Spradlin, 601 So. 2d 76, 79 (Ala. 1992)."

[substituted p. 32]
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Based on its failure to cite any legal authority or facts
demonstrating that the trial court's JML on M & N's negligence
claims was in error, we need not consider M & N's argument.
Next, M & N argues that the "trial court erred 1in
dismissing M & N's claims for negligent hiring, retention, and
supervision." M & N generally argues that "the trial court
erroneously granted [the Town's] motion to dismiss M & N's
negligent hiring, retention, and supervision claims," but M &
N does not provide this Court with any authority demonstrating
that the trial court's judgment was in error. Instead, M & N
argues that "a negligent hiring and supervision claim may lie
against a municipality" and that the Town "incorrectly argued
that it could have no vicarious liability for the negligence
of its employees because of discretionary function immunity."
However, M & N does not provide this Court with any argument
or authority demonstrating that the trial court's judgment was
in error. Therefore, we need not consider this argument. See

Rule 28 (a) (10), Ala. R. App. P., and Progressive Insurance,

supra.
Next, M & N argues that the "trial court erred in

excluding evidence of Simpson's prior convictions.”" In City
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of Birmingham v. Moore, 631 So. 2d 972, 974 (Ala. 1994), this

Court held that "[t]he decision to admit or to exclude
evidence is within the discretion of the trial judge, and we
will not reverse such a decision absent an abuse of
discretion." This Court also held in Moore that

"the mere showing of error is not sufficient to

warrant a reversal; 1t must appear that the
appellant was prejudiced by that error. Rule 45,
[Ala.] R. App. P. Industrial Risk Insurers V.

Garlock Equip. Co., 576 So. 2d 652, 658 (Ala. 1991);
Preferred Risk Mut. Ins. Co. wv. Ryan, 589 So. 2d
165, 167 (Ala. 1991)."

631 So. 2d at 973-74. In the present case, M & N has argued
only that the trial court erred by excluding Simpson's prior
convictions, not that the trial court exceeded its discretion
in doing so. M & N generally alleges that it was prejudiced
by the exclusion of the -evidence of Simpson's prior
convictions, but it offers no explanation as to how it was
prejudiced. M & N has failed to demonstrate that the trial
court exceeded its discretion in excluding the evidence and,
thus, has failed to demonstrate reversible error on the part
of the trial court.

Lastly, M & N argues that the "trial court erred in

granting Jjudgment as a matter of law on M & N's wantonness
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claims against Simpson" and that the "trial court erred in
charging the jury on the affirmative defense of justification
on M & N's intentional interference claim." However, M & N
fails to cite authority supporting these arguments. M & N
does make general allegations concerning the facts to support
its argument that the trial court's JML for Simpson on 1its
wantonness claim was in error; however, it does not direct
this Court's attention to specific facts supporting its
argument. Therefore, we need not consider these arguments.

See Rule 28¢(a) (10), Ala. R. App. P., and Progressive

Insurance, supra.’

Conclusion

Based on the foregoing, in case no. 1110439, we hold that
§ 235 does not support M & N's inverse-condemnation claim that
is based upon administrative and/or regulatory actions taken
by the Town; thus, we reverse the trial court's judgment in

favor of M & N on its inverse-condemnation claim and render a

We note that the Town and Simpson argued that M & N was
not the real party in interest under Rule 17, Ala. R. Civ. P.
However, that issue is inconsequential because, assuming that
M & N is the real party in interest for either some or all the
claims, the Town and Simpson have prevailed.
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judgment in favor of the Town. In case no. 1110507, we affirm
the trial court's judgment.

1110439 -- REVERSED AND JUDGMENT RENDERED.

Malone, C.J., and Woodall, Stuart, Bolin, Shaw, and Wise,
JJ., concur.

Murdock, J., concurs in the result.

1110507 -- AFFIRMED.

Malone, C.J., and Woodall, Stuart, Bolin, Shaw, and Wise,
JJ., concur.

Murdock, J., dissents.
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MURDOCK, Justice (concurring in the result in case no. 1110439
and dissenting in case no. 1110507, as substituted on denial
of applications for rehearing on September 27, 2013).
I concur in the result in case no. 1110439; I dissent in
case no. 1110507. I write in reference to the latter case.
There are two 1ssues 1in case no. 1110507: (1) the
substantive meaning of the "takings clause" in § 23 of our
State Constitution, specifically whether it prohibits
"regulatory takings" without just compensation, and, (2) if it
does, whether the takings clause in § 23 limits the power of
municipalities. I will address both issues 1in the order

stated.

I. The Substantive Meaning of § 23

The claim of inverse condemnation asserted by M & N
Materials, Inc., under § 23 of the Alabama Constitution of
1901 was based not on a physical taking of the property at
issue, but upon a so-called "regulatory taking”™ by the Town of
Gurley ("the Town"). In case no. 1110507, the main opinion
rejects this claim on the ground that

"it 1is clear, under the plain language of § 23

[Alabama Const. 1901] and under [this Court's

holding in] Willis [v. University of North Alabama,

826 So. 2d 118 (Ala. 2002)], that the trial court

properly held that § 23 does not apply in this case.
Willis makes clear that § 23 applies when a
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physical taking of the property in question has
occurred."

____So. 3d at . As discussed below, although Willis may
hold that § 23 does apply when there has been a physical
taking, it should not be read as holding that this is the only
circumstance in which § 23 applies. 1In any event, the present
case 1s distinguishable from Willis. Further, as also
discussed below, I do not agree that the plain language of
§ 23 forecloses compensation for a so-called "regulatory

taking" of property by the government.

A. Distinguishing Willis

I agree that the Court in Willis did rely upon the lack
of a physical taking as a basis for ruling against the
landowner in that particular case. 826 So. 2d at 121. That
was the only rationale offered to the Court by the government
in that case, however. Id. Moreover, the Court's reliance
upon this rationale to decide the particular case before it
must be considered in 1light of the Jjuxtaposed rationales
offered to the Court by the parties in that case. The
alternative position offered to the Court by the landowner was
that governmental action that resulted in a mere "injury" to

property, as opposed to an outright physical taking of it, was
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sufficient to sustain a claim of inverse condemnation under §
23. Id. The Court's opinion, therefore, understandably
rejects the landowner's argument and embraces the position
that mere "injury" to property does not violate the right
expressed in § 23. Importantly for our purposes here, no issue
was presented in Willis as to whether a "regulatory taking"
would be prohibited by § 23.

Willis involved the construction of a parking deck by the
government on property adjacent to the plaintiff's. The
plaintiff complained that the presence of this structure
resulted in a reduction in the market value of the plaintiff's
property and, thus, that his property had been "injured" for
purposes of § 23. 826 So. 2d at 120. Willis did not involve,
as does the present case, a regulatory action by which the
government directly and formally imposed restrictions upon the
use of the plaintiff's property. Nor did the plaintiff argue
that the government's actions had deprived his property of all

reasonable uses.!® Accordingly, I cannot find Willis to be

T do not address the issue whether a regulatory taking
necessarily occurs only when property 1is deprived of all
reasonable uses, only the fact that that is what occurred in
this case. See discussion, infra, of Alabama Department of
Transportation v. Land FEnergy, Ltd., 886 So. 2d 787 (Ala.
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dispositive of the issue of the potential application of § 23

in the present case.'

2004), noting with apparent approval United States Supreme
Court Jurisprudence recognizing the ©possibility of a
regulatory "partial taking."

“In his separate writing, Justice Parker expresses the
view that this writing "does not address the significant
holding in Willis overruling in part Foreman v. State, 676 So.
2d 303 (Ala. 1995)." = So. 3d at (Parker, J., concurring
specially) . I disagree. I believe I have adequately
explained the limited nature of the Willis holding.

Specifically, however, Justice Parker focuses on the
overruling 1in Willis of the holding in Foreman that "'a
governmental authority need only occupy or injure the property
in question.'" = So. 3d at  (quoting Foreman, 676 So. 2d
at 305 (emphasis by Justice Parker)). He suggests thereby
that Willis stands for the proposition that a mere "injury" is
not enough to constitute a "taking" under § 23.

I stand by the factual distinctions between the present
case and Willis, as described in the preceding text, as well
as by my explanation of the limited nature of the Willis
holding given the context of those facts and the competing
positions offered to the Court by the parties in that case.
The Willis Court said that a physical occupation of the
property was compensable; it did not say, as Justice Parker
suggests, that "anything other than physical invasion is not
compensable." So. 3d at . In short, the issue of a
"requlatory taking" simply was not presented to or addressed
by the Court in Willis.

As I explain in the text immediately following this
footnote, what is going on in this case 1is more than a mere
"injury" to property of the nature rejected in Willis (the
construction of a parking deck next to the landowner's
property) . Instead, there 1s a regulatory taking that
deprives the property of all reasonable wuses, including
particularly the "reasonable investment-backed expectations"

40



1110439, 1110507

B. Comparing the "Takings Clause" of § 23 of the Alabama
Constitution and the "Takings Clause" of the Fifth Amendment
to the United States Constitution

The applicable "takings clause" of § 23 reads as follows:
"[P]lrivate property shall not be taken for, or applied to
public use, unless just compensation be first made therefor

" The "Takings Clause" of the Fifth Amendment to the
United States Constitution states that private property shall
not "be taken for public use, without just compensation.”™ I
see no material difference in the wording of these two
provisions.

As this Court has recognized:

"[Wlhen the United States Supreme Court construes

the Federal Constitution and its application to a

given situation, it is controlling on us insofar as

that constitution 1is concerned. When we construe
similar features of the State Constitution as
applicable to the same situation the decision of the

United States court, though not controlling on us]|, ]

should be persuasive. A different conclusion would

produce much confusion and instability in
legislative effectiveness."

Pickett v. Matthews, 238 Ala. 542, 547, 192 So. 261, 265-66

(1939) . This Court often looks to federal constitutional

of its owner. See Penn Central Transp. Co. v. City of New
York, 438 U.S. 104, 130-31 (1978).
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cases when considering the meaning of a particular word in a

constitutional context. See, e.g., Cole v. Riley, 989 So. 2d

1001, 1009-10 (Ala. 2007) (See, J., concurring specially);

Jefferson Cnty. v. Southern Natural Gas Co., 621 So. 2d 1282,

1287 (Ala. 1993) (looking to United States Supreme Court cases
to draw a distinction between inverse condemnation and eminent
domain) .

The United States Supreme Court has held that "government
regulation of private property may, in some instances, be so

onerous that its effect is tantamount to a direct

appropriation or ouster -- and that such 'regulatory takings'
may be compensable under the Fifth Amendment." Lingle v.
Chevron U.S.A. Inc., 544 U.S. 528, 537 (2005). As Justice

Holmes explained in his watershed decision in Pennsylvania

Coal Co. v Mahon, 260 U.S. 393, 415 (1922): "[W]hile property

may be regulated to a certain extent, if regulation goes too
far it will be recognized as a taking."

Furthermore, insofar as a taking for "public use" 1is
required, there is no dispute that the zoning of the land at
issue here in order to prevent its use as a quarry was done

for the purported benefit of the Town and the public at large.
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Takings jurisprudence in both the federal and the state courts
emphasizes the need to "bar Government from forcing some
people alone to bear public burdens which, in all fairness and
justice, should be borne by the public as a whole." Armstrong

v. United States, 364 U.S. 40, 49 (1960); City Council of

Montgomery v. Maddox, 89 Ala. 181, 188-89, 7 So. 433, 4306

(1890) . "Whatever is beneficially employed for the community
is of public use and a distinction [between this and 'public

benefit'] cannot be tolerated." Aldridge v. Tuscumbia, C. &

D.R. Co., 2 Stew. & P. 199 (Ala. 1832).

This is not the first case in which this Court has had
the opportunity to discuss federal "regulatory taking"
jurisprudence in the context of a claim under § 23 of the

Alabama Constitution. In Alabama Department of Transportation

v. Land Enerqgy, Ltd., 886 So. 2d 787 (Ala. 2004), the Court

affirmed an inverse-condemnation award under § 23 of the
Alabama Constitution based on a "taking" of surface-mineable
coal. 1In so doing, the Court relied upon the doctrine of law
of the <case in relation to a failure of the State
(specifically, the Alabama Department of Transportation

("ADOT")) to object at trial to a jury instruction that the
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plaintiff was entitled to recover for a "taking" if the jury
found that the actions of the State had prevented the
plaintiff from mining the coal from its property. Indeed,
ADOT committed itself in that case to a position that a
"taking" could occur for purposes of § 23 by a so-called
"regulatory taking." 886 So. 2d at 799. Accordingly, this
Court provided the following explanation of ADOT's position in
that case, helpful to the present case Dbecause of its
instructive discussion of federal "regulatory taking"
jurisprudence:
"ADOT ... state[s] that

"'there are two distinct kinds of taking:

physical takings and regulatory takings. A

physical taking requires a physical

invasion or occupation of the property or

that the owner be otherwise dispossessed of

the property. A regulatory taking occurs

where the owner retains the property, but

its use 1is now regulated to such a degree

that it 1is the legal equivalent of a

taking. See Lucas v. South Carolina Coastal
Council, 505 U.S. 1003 (1992)."

"ADOT further asserts that the 'takings
Jjurisprudence of the U.S. Supreme Court Thas
recognized two types of compensable regulatory
takings: Categorical and partial.' It contends that
a categorical taking is one in which all
economically viable use, meaning all economic value,
has been absorbed by the regulatory imposition. By
process of elimination, 1t concludes that the
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alleged taking in this case must be analyzed as a
'partial' taking that 1is 'regulatory in nature'’
because LE's claim, which relates only to 'a portion
of the mineral estate, i.e., the surface mineable
coal, prevents any conclusion that a categorical
taking of the 120-acre mineral estate occurred.'
Thus, in accordance with the legal position ADOT has
staked out, this Court must consider whether there
was substantial evidence from which the jury could
reasonably have concluded that either a full or a
partial taking occurred. Citing Penn Central
Transportation Co. v. City of New York, 438 U.S.
104, 130-31, 98 s.Ct. 2646, 57 L.Ed.2d 631 (1978),
ADOT argues that '[t]he point at which regulation
becomes a partial taking does not present a bright
line test, but rather an ad hoc balancing test

focused on (1) distinct investment backed
expectations, (2) the nature of the government
action, and (3) the economic impact on the property
owner."'"

Land Energy, 886 So. 2d at 797. The Court also noted that,

"'"[w]ith respect to 'regulatory takings,' ADOT referred in its
trial brief to 'a growing body of federal law involving the
issue,' citing six decisions of the United States Supreme

Court, including Penn Central, supra; Lucas v. South Carolina

Coastal Council, 505 U.S. 1003, 112 S.Ct. 2886, 120 L.Ed. 2d

798 (1992); and Tahoe-Sierra Preservation Council, Inc. v.

Tahoe Regional Planning Agency, 535 U.S. 302, 122 S.Ct. 1465,

152 L.Ed. 2d 517 (2002)." 886 So. 2d at 798. Further, citing
Lucas, ADOT took the position that "'[a] regulatory taking

occurs where the owner retains the property, but its use 1is
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now regulated to such a degree that it is the legal equivalent

of a taking.'" Id.

The Court's opinion in Land Energy went on to explain as

follows:

"In Penn Central, supra, the United States
Supreme Court acknowledged that it had theretofore
been unable to develop any set formula for
determining when compensation for a regulatory
taking was due from the government, explaining that
the cases on point had engaged in 'essentially ad

hoc, factual inquiries.' Among the factors prior
caselaw had identified as having particular
significance in the analysis was '[t]lhe economic

impact of the regulation on the c¢laimant and,
particularly, the extent to which the regulation has
interfered with distinct investment-backed
expectations.' 438 U.S. at 124, 98 S.Ct. 2646. In
Lucas, the Court acknowledged that its caselaw had
produced some 'inconsistent pronouncements.' 505
U.S. at 1016 n. 7, 112 S.Ct. 2886. The Court pointed
out that it had said on numerous occasions '[that]
the Fifth Amendment 1is violated when land-use
regulation ... "denies an owner economically viable
use of his land."' 505 U.S. at 10leo, 112 S.Ct. 2886
(quoting Agins v. City of Tiburon, 447 U.S. 255, 100
S.Ct. 2138, 65 L.Ed.2d 106 (1980)) (emphasis added
in Lucas) .

"In Tahoe-Sierra Preservation Council, supra,
the Court explained that '"[tlhe Penn Central
analysis involves "a complex of factors including
the regulation's economic effect on the landowner,
the extent to which the regulation interferes with
reasonable investment-backed expectations, and the
character of the government action."' 535 U.S. at
315 n. 10, 122 S.Ct. 1465 (gquoting Palazzolo v.
Rhode Island, 533 U.S. 606, 616, 121 S.Ct. 2448, 150
L.Ed.2d 592 (2001)). The phrase actually used in
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Penn Central was 'distinct investment-backed
expectations.' Penn Central cited Goldblatt v. Town
of Hempstead, 369 U.S. 590, 594, 82 S.Ct. 987, 8
L.Ed.2d 130 (1962), as the source of this factor,
but no phrasing similar to it is used at the page
cited or anywhere else in the Goldblatt opinion. The
relevant statements that appear on the page cited
from Goldblatt are simply that '[t]here is no set
formula to determine where regulation ends and

taking begins'; that a 'comparison of values before
and after is relevant, ' but 'by no means
conclusive'; and that '[h]ow far regulation may go

before it becomes a taking we need not now decide,
for there is no evidence in the present record which
even remotely suggests that prohibition of further
mining will reduce the value of the lot in question'
(footnote omitted).?

w

"SPenn Central commented that 'J[i]t is, of
course, implicit in Goldblatt that a use restriction
on real property may constitute a "taking"
perhaps i1if it has an unduly harsh impact upon the
owner's use of the property.' 438 U.S. at 127, 98
S.Ct. 2646."

Land Energy, 886 So. 2d at 798.

The Court ended 1its analysis of the issue with an
extensive review of the trial testimony relevant to the
landowner's "reasonable expectation of a return on
investment." 866 So. 2d at 799-803. Based on this evidence,
it concluded that the landowner had been deprived of an

"identifiable property-use interest" within the context of the
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regulatory-taking jurisprudence applicable to that case. 866
So. 2d at 802-03.
Although we are not bound by the federal regulatory

jurisprudence relied upon by the Court in Land Energy, I am

persuaded that we should apply some form of it to § 23 claims,
given the virtually identical language of that section of our
State constitution and of the Fifth Amendment to the United
States Constitution. In this case, there is ample evidence
from which the jury could have concluded that the property was
suited primarily for mining the stone beneath its surface and
not for the agricultural purpose for which it was zoned and
that, as a result, there has been an "unduly harsh impact upon
the owner's use of the property." 866 So. 2d at 798. More
specifically, the owner in this case has been deprived of any
and all reasonable uses of its property and, concomitantly, of
a distinct and "reasonable investment-backed expectation." I
therefore find the Town's actions to have been a regulatory
taking that is prohibited by § 23 in the absence of adequate

compensation.
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IT. The Takings Clause of § 23 Does Limit Municipalities
(And § 235 Does Not Dictate Otherwise)

Two provisions of the Alabama Constitution of 1901 are
germane to the issue before us, §§ 235 and 23. To the extent
that the Town argues that § 23 does not apply to takings by
municipal corporations because § 235 instead applies, I do not
follow the Town's logic. It is true that § 235 does apply to
municipal corporations. This does not mean, however, that §
23 does not also apply to them. For the reasons discussed in
more detail in Part II.B., below, § 23 prevents a municipal
corporation from taking private property without compensating
the landowner therefor. Before turning to § 23 per se,
however, I will first address the provisions of § 235.

A. Section 235 Does Not Empower Municipalities to Take

Property for Reasons Other than Constructing "Public Works"
Without Compensating the Landowner

The first critical point to be made concerning § 235 1is

that § 235 is not the source of municipalities' power to take

property. That is, § 235 is not the provision that creates or
defines the nature of that power in municipalities. The first
sentence of § 235 simply begins with the following reference:
"Municipal ... corporations ... invested with the privilege of

taking property for public use...." This language presumes
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that power to take property of some nature already has been
"invested" in a municipality apart from § 235 itself. (The
source of the power in municipalities is discussed below.)
Accordingly, and this second point is closely tied to the
first, the fact that § 235 then continues by expressing
limitations or conditions (the payment of compensation) on
certain uses of that power (the "construction or enlargement
of [the municipal corporation's] works, highways, or
improvements") is no basis for concluding that the referenced
uses are the only possible uses of the power of eminent domain
by a municipality. It means only that these are the uses of
the power of eminent domain as to which the drafters of § 235
chose to reiterate a limitation on municipalities in that
section, probably because the more general limitations imposed
by § 23 (as discussed below) were also in place and the uses
referenced in § 235 were the most commonly used purposes of
eminent domain by municipalities at that time. See note 13,

infra.?®

20f course, 1if this Court considers the purposes
specified 1in § 235 as the only purposes for which a
municipality is permitted to take property, then the Town is
in no better position as a result. If in fact, as discussed
in Part I of this writing, the Town's actions did in fact
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In other words, if, consistent with the discussion in
Part I of this writing, we accept the general notion that
"taking" of private property can entail more than Jjust the
physical taking of property (i.e., a taking for "the
construction or enlargement" of public works as addressed in
§ 235), then it is important to recognize what § 235 does and
does not say regarding those types of taking that it does
address. What § 235 does say is that there is an affirmative
obligation on the part of a municipal corporation to pay
compensation whenever it does take or destroy property for the
construction or enlargement of a public-works project. What

S 235 does not sayv is that a municipal corporation can take or

destroy private property only for the construction or

enlargement of public-works projects or, more importantly,

that if in fact a municipality does take or destroy private

property for some purpose other than for the construction or

enlargement of a public-works project, it need not worry about

compensating the landowner for that taking.

constitute a "taking," the purpose for which that taking
occurred in this case was not one of the purposes that the
Court will have found to be authorized by § 235.
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In his discussion of the relationship of §§ 235 and 23,
however, Justice Parker contends that an understanding of § 23
as limiting the authority of municipalities would be contrary
to the principle that §§ 23 and 235 should be read in pari
materia. ~__ So. 3d at  (pParker, J., concurring
specially). I find the converse to be true. The limitations
on municipal action expressed in § 235 are entirely consistent
with the understanding that § 23 recognizes the rights of
private landowners and a corresponding right to Jjust
compensation when their property is "taken" by force of
governmental action. As discussed above, § 235 simply makes
clear that there is in fact a right to receive compensation
when the taking 1is by a municipality for a public-works
project, this more than likely being the purpose for which it

was anticipated in 1901 that a municipality would take a

citizen's property.!®* A reading of this affirmative language

3 As Justice Parker notes, municipal zoning ordinances did
not come into vogue until the early 1900s. Therefore, "[i]ln
1901 ... the threat of regulatory 'takings' of property
through a municipality's authority to pass zoning regulations
wan not an obvious threat to an individual's property rights,"
____So. 3d at  , as was the threat of a physical taking for
use in a public-works project. The threat of the latter would
explain the decision of the drafters of the Constitution to
provide the additional, specific layer of ©protection
articulated in § 235. Understandably, as well, the specific
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as somehow negating the right to receive compensation in any
circumstance not described therein would be the reading that
would conflict with the plain language of § 23 and that would
run counter to the principle of reading the two provisions in

pari materia. The specific provisions of § 235 do not negate

the more general protection afforded by § 23 to the citizens
of this State against the "general power of government" to
take their property without compensation.

Section 23 is part of Article I of the Alabama
Constitution, an Article entitled "Declaration of Rights." A
reading of § 235 that blocks the application of § 23 to
takings by municipal corporations also runs counter to the
assurance 1in another provision of that "Declaration of
Rights," specifically § 36, that the rights recognized by that
Declaration will be held "inviolate" against "the general
power of government'":

"[T]he enumeration of certain rights [in Article I]

shall not impair or deny others retained Dby the

people; and, to guard against any encroachments on

the rights herein retained, we declare that
evervthing in this Declaration of Rights is excepted

matters addressed in § 235 were not appropriate to the more
general "declaration of [individual] rights" and corresponding
limitation on governmental power to take property as expressed
in § 23.
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out of the general power of government, and shall
forever remain inviolate."

(Emphasis added.)

I therefore must conclude that what we have in § 235 1s
simply a more specific assurance of the right to compensation
from a municipality when it acts in certain ways or, as
Justice Parker puts it, "a further limitation wupon the
eminent-domain power" that is "specifically applicable to
corporations, including municipal corporations.” So. 3d

at
In an effort to support the view that § 235 applies to

municipal corporations to the exclusion of § 23, however,

Justice Parker relies upon the 1911 case of Duy v. Alabama

Western R.R., 175 Ala. 162, 57 So. 724 (1911). Specifically,

he infers from the analysis in Duy that § 23 applies only to
the State. I do not read Duy as so holding.

The only question under consideration in the portion of
Duy quoted by Justice Parker was what limitations on taking

are imposed by the Constitution against the State:

"As to the state itself, the sole restraint in
the particular now important is Const. § 23, wherein
it is provided that 'private property shall not be
taken for, or applied to, public use, unless Jjust
compensation be first made therefor.' Section 235 is
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addressed to the restraint of 'municipal and other
corporations and individuals invested with the
privilege of taking property for public use.' This
latter section [235] does not apply to the state
itself in the exercise of 1ts sovereign power 1in
restraint of which, 1in so far as we are now
concerned, Const. § 23, alone operates.”

175 Ala. at 173-75, 57 So. at 727-28. The quoted passage
correctly notes that, as between §§ 23 and 235, the only

prassage that applies to the State is § 23. The fact that

S 235 does not apply to the State, however, does not mean that

S 23 does not apply to municipalities, and the passage guoted

from Duy certainly does not say that it does.

In short, there is nothing in the language of § 235 that
deprives landowners of the fundamental right guaranteed by
§ 23 of the Constitution merely because the governmental
entity doing the "taking" 1s a municipal corporation.
Moreover, for the various reasons discussed below, the rights
expressed in § 23 and the limitations on governmental power
that inherently correspond to those rights clearly do apply to

"takings" by municipal corporations.
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B. Section 23 Limits Municipal Corporations

1. The Intrinsically Limited Nature of the Power

Section 23 of the Alabama Constitution, in its entirety,
reads:

"That the exercise of the right of eminent
domain shall never be abridged nor so construed as
to prevent the legislature from taking the property
and franchises of 1incorporated companies, and
subjecting them to public use in the same manner in
which the property and franchises of individuals are
taken and subjected; but private property shall not
be taken for, or applied to public use, unless just
compensation be first made therefor; nor shall
private property be taken for private use, or for
the wuse of corporations, other than municipal,
without the consent of the owner; provided, however,
the legislature may by law secure to persons or
corporations the right of way over the lands of
other persons or corporations, and by general laws
provide for and regulate the exercise by persons and
corporations of the rights herein reserved; but just
compensation shall, in all cases, be first made to
the owner; and, provided, that the right of eminent
domain shall not Dbe so construed as to allow
taxation or forced subscription for the benefit of
railroads or any other kind of corporations, other
than municipal, or for the benefit of any individual
or association.”

(Emphasis added.)

It 1is contended that & 23 does not apply to
municipalities because of the two references to '"the
legislature" in the first and fourth clauses of § 23. It is

clear, however, that these references do not mean that the
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power to take property, when exercised by a municipality, is
somehow less subject to the limitations expressed in the
above-emphasized "takings clause" than when that power is
exercised by the legislature itself. Specifically, it 1is
clear that the limitations of § 23 are intended, in the words
of § 36 discussed above, as limitations on "the general powers
of government." That 1s, the term "legislature" must be
treated as a reference to the State itself (much like the word
"Congress" 1in the First Amendment to the United States
Constitution'® 1is treated as a reference to the federal
government generally'®).

Moreover, the use of a reference to "the legislature”" in
reference to restrictions on the power of the State to take
private property is particularly appropriate because of the
intrinsically legislative nature of that power. Although that

power to take private property does belong to the State as a

MrCcongress shall make no law respecting an establishment
of religion, or prohibiting the free exercise thereof; or
abridging the freedom of speech, or of the press; or the right
of the people peaceably to assemble, and to petition the
Government for a redress of grievances."

®Justice Parker agrees that "the Declaration of Rights
set forth in Article I, including the limitations on the power
of eminent domain in § 23, applies to the State generally, not
only to the legislature." So. 3d at
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sovereign entity, the specific repository of that power within
the State is in fact "the legislature." The legislature may
vest some other agency of the government or some political
subdivision with the power, but when it does so it 1is a
portion of the legislature's power that 1is being vested.
Excluding the federal government, there is no other power to
take property. The power that is held by the legislature 1is
the whole of it.

"The power of eminent domain belongs exclusively
to the legislative branch. The mode and manner of
the exercise of the power of eminent domain is
exclusively vested in the judgment and discretion of
the legislature, exercised through entities or
individuals authorized by statute. The executive
branch of the government cannot, without the
authority of some statute, proceed to condemn
property for its own uses. Likewise, the judiciary
can not exercise eminent domain, although 1t may
rearrange property rights in accordance with the law
without it being a taking of property."

26 Am. Jur. 2d Eminent Domain § 5 (footnotes omitted). See

also, e.g., Green St. Ass'n v. Daley, 373 F.2d 1, 6 (7th Cir.

1967) ("The power of eminent domain 1s legislative 1in
character.").

Section 23 defines a limitation on this power of eminent
domain held by the State through its legislature. This Court

set forth the following concerning the power of eminent domain
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and its limitations in Gober v. Stubbs, 682 So. 2d 430, 433-34

(Ala. 1990):

"The power of eminent domain does not
originate in Article I, § 23. Instead, it
is a power 1inherent 1n every sovereign
state. Section 23 merely places certain
limits on the exercise of the power of
eminent domain. This Court stated in Steele
v. County Commissioners, 83 Ala. 304, 305,
3 So. 761, 762 (1887):

"'The right of eminent
domain antedates constitutions,
and is an incident of
sovereignty, inherent 1in, and
belonging to every sovereign
State. The only qualification of
the [inherent] right is, that the
use for which private property
may be taken shall be public....
The constitution [of our State]
did not assume to confer the
power of eminent domain, but,
recognizing its existence,
[further] limited its exercise by
requiring that just compensation
shall be made.'"

(Emphasis added.)

Accordingly, if the power of eminent domain held by the
State and reposited in the legislature is characterized by
some limitation, then, by definition, some portion of that
power given by the legislature to another entity 1is

characterized by that same limitation. Again, the power held
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in the first instance by the legislature is the whole of the
power of eminent domain in the State of Alabama. There is no
other. The power given to a political subdivision, including
as in this case a municipal corporation, is but a portion of
the same power that resides 1in the legislature. See

generally, e.g., Peak v. City of Tuscaloosa, 73 So. 3d 5, 16

(Ala. Crim. App. 2011) ("Municipal corporations both possess
and exercise two kinds of functions and powers, one
governmental and the other proprietary or business. ... The

one is a part of the sovereign power of the state, delegated

by the Legislature." (emphasis added)); Cooper v. Town of

Valley Head, 212 Ala. 125, 126, 101 So. 874, 875 (1924)

(explaining that, "in the exercise of the police powers
conferred thereon, [a municipal corporation] 1is essentially

a public agency, a local unit of government, invested with a

portion of the sovereign power of the state, for the benefit

of its inhabitants." (emphasis added)).!® If that power is

*This principle is so fundamental as to predate our
existing Constitution:

"'There is, nevertheless, one clearly-defined
exception to the rule that the legislature shall not
delegate any portion of its authority. The
exception, however, i1s strictly in harmony with the
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limited in the hands of the State, then so it is in the hands
of a municipality.

2. The Limited Nature of Municipalities

All of this may also be viewed from the slightly
different perspective that a municipality is a creature of the
State (and specifically of the legislature) that has no
inherent power of its own, but only that power the legislature

gives it.'” The State of Alabama (or our legislature, if one

general features of our political system, and it
rests upon an implication of popular assent which is
conclusive. The exception relates to the case of
municipal corporations. Such corporations Dbeing
considered parts of the machinery of the government,
governmental agencies necessary and most effective
to manage the local affairs of the people residing
in the designated locality, by custom immemorial a
portion of the political powers of the state has
been delegated to them, to be exercised in 1local
administrations; and the authority to delegate, if
not expressly incorporated in the constitution, may
be regarded as clearly implied.'"

Schultes v. FEberly, 82 Ala. 242, 244-45, 2 So. 345, 347 (1887)
(quoting with approval Cooley on Tax. 63) (emphasis added).

17

"'A municipal corporation is but a creature of
the State, existing under and by virtue of authority

and power granted by the State.' Hurvich v. City of
Birmingham, 35 Ala. App. 341, 343, 46 So. 2d 577,
579 (1950). A municipality 'derives all of its

power from the state, and no municipality can
legislate beyond what the state has either expressly
or impliedly authorized.' Arrington v. Associated
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prefers) therefore cannot confer upon a municipality, as a
political subdivision of its creation, some authority or
ability to act in relation to the State's citizens that the
State, the creating entity, itself does not possess.

"[Clities are political subdivisions of the state,
each created by the sovereign power of the state, in
accordance with the sovereign will, and each
exercising such power, and only such power, as 1is
conferred upon it by law....

". 'Every power which 1s possessed by a
municipality is a power which is delegated to it by
the state....""

Yeilding v. State ex rel. Wilkinson, 232 Ala. 292, 295, 167

So. 580, 582 (1936) (quoting State ex rel. Wilkinson v. Lane,

Gen. Contractors of America, 403 So. 2d 893, 902
(Ala. 1981) . Put another way, '[m]Junicipal
corporations may exercise only such powers as are
expressly granted to them by the Legislature or
necessarily implied in or incident to the powers
expressly conferred, and those indispensably
necessary to the accomplishment of the objects of
the municipality.' Phenix City v. Putnam, 268 Ala.
661, 664, 109 So. 2d 836, 838 (1959)."

Peak v. City of Tuscaloosa, 73 So. 3d 5, 12 (Ala. Crim. App.

2011) . Thus, "[a] municipal corporation has no inherent power
of eminent domain, and can exercise 1t only when expressly
authorized by the legislature ...." City of Birmingham v.

Brown, 231 Ala. 203, 207, 2 So. 2d 305, 308 (1941) (emphasis
added) .
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181 Ala. 646, 62 So. 31, 34 (1913)). Moreover, as the Court
in Yeilding continued:

"This statement of the law by this court in
[Wilkinson wv.] Lane[, 181 Ala. 0646, 62 So. 31
(1913)1, finds direct and full support in the
following statement of the rule found in 43 Corpus

Juris, p. 76, § 15: 'A municipal corporation can
have no other source than the sovereign power; its
creation 1is an attribute of sovereignty. [A

municipal corporation] is a political creature, and
the creature cannot be greater than its creator.
Certain sovereign powers, such as legislative power,
and the power of eminent domain, are conferred on a
municipal corporation, and nothing less than
sovereign power can confer the supreme faculties
upon any creature; nor can he who has no sovereign
power confer any.'"

Yeilding, 232 Ala. at 295-96, 167 So. at 582 (emphasis added).
See also id., 232 Ala. at 297, 167 So. at 584 (referring to
the power of the legislature to delegate non-legislative

powers "which it may itself rightfully exercise."!®

¥ See also Johnston v. Alabama Pub. Serv. Comm'n, 287 Ala.
417, 420, 252 So. 24 75, 77-78 (1971):

"[I]n exercising the power, [the legislature] can
select such agencies as it pleases, and confer upon
them the right to take private property subject only
to the limitations contained in the Constitution.
Accordingly it has been held that the right may be
conferred upon corporations, public or private, upon
individuals, upon foreign corporations, or a
consolidated company composed in part of a foreign
corporation, and upon the federal government. Such
has been the common practice since the Revolution,

63



1110439, 1110507

"A legislature may delegate part of its power
over local matters to local governments. The
delegation of legislative power with respect to the
control of municipalities 1is subject to the usual
conditions and limitations, including that a
municipality may not be vested with powers that the
legislature itself does not possess, and local
legislation that conflicts with the general law of
the state is void."

56 Am Jur. 2d Mun. Corp. § 90 (2013) (emphasis added).

The legislature of Alabama has conferred upon the Town a
portion of the State's power to zone property' and a portion
of the State's power to take private property for public
purposes.?® As discussed in Part I, neither of these powers

in the hands of the State could be used to accomplish an

and the right to do so has never been a matter of
serious question; and it may be regarded as settled
law that, in the absence of special constitutional
restriction, it 1is solely for the Legislature to
judge what persons, corporations or other agencies
may properly be clothed with this power."

(Emphasis added.) (Elsewhere, the Court in Johnston posited
that the term "confer," rather than "delegate, " was
appropriate, given the Court's concern that the notion of
"delegating" power connoted a "divesting" of power by a
sovereign, something a sovereign cannot do. 287 Ala. at
420-21, 252 So. 2d at 77-78. It appears that the authorities
that wuse the term "delegate" do so without intending to
suggest anything more than a sharing by the delegating
authority of some power it possesses.)

YSee § 11-52-70, Ala. Code 1975.
2See § 11-47-170, Ala. Code 1975.
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uncompensated "regulatory taking" of M & N's property.
Neither can they be so used by the Town.

3. Our Cases Apply § 23 to Municipalities

Consistent with all the foregoing, in a case relied upon
by the Town in its brief to this Court and characterized by

the Town itself as a § 23 case, the Alabama Court of Civil

Appeals recognized that "Article I, § 23, Ala. Const. (1901),

requires that before a municipality may take private property

for public use, it must pay just compensation to the property

owner." Parrish v. City of Bavyou La Batre, 581 So. 2d 1101,

1102 (Ala. Civ. App. 1990) (relying on § 23 to uphold a
municipality's exercise of its power of eminent domain). See

also Opinion of the Justices No. 155, 204 Ala. 452, 88 So. 2d

778 (1956) (providing advisory opinion to the Governor of the
State of Alabama in a manner that contemplated the
applicability of § 23 of the Alabama Constitution to

municipalities); Chichester v. Kroman, 221 Ala. 203, 128 So.

166 (1930) (discussing § 23 and making no distinction between
the restraint it places on the State and the restraint it

places on municipal corporations). See also City of Dothan v.

Wilkes, 269 Ala. 444, 114 So. 2d 237 (1959) (citing both §§ 23
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and 235 as "constitutional ... provisions relating to eminent
domain [that] comprehend compensation for damage to property"
taken by a municipality for purposes of constructing a public

roadway); Blankenship v. City of Decatur, 269 Ala. 670, 115

So. 2d 459 (1959) (treating § 23 as the applicable provision
governing the legality of an alleged taking by a municipality

of private property); Jones v. City of Huntsville, 47 Ala.

App. 595, 259 So. 2d 277 (Ala. Civ. App. 1971) (measuring
sewer assessment imposed by the City of Huntsville against the
restrictions of imposed by § 23).

IITI. Conclusion

Under § 23, the State cannot do indirectly by regulation
what it cannot do directly by a physical taking. If,
notwithstanding the purported protection of the rights of
landowners and the corresponding limitation on State action as
expressed in § 23, the State can create a political
subdivision with the power to act free of those limitations,
then the purported recognition of those rights and the
purported assurance in § 36 that those rights will be held
"inviolate" against "the general powers of government" are

hollow.
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For the reasons discussed above, I respectfully dissent.
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